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ADMISSIONS. See Evidence, 5. 


ADMINISTRATORS AND EXECUTORS. 


1. When a suit was brought against the administrator 
of A, charging that A, during his lifetime, had, as ad- 
ministrator of complainants’ father, bought the lands 
of the estate at his own sale at less than their value; 
that the lands had, since A’s death, been distributed to 
his heirs, and were now in the hands of B and C, as 
purchasers from said heirs with notice. The bill 
prayed that the deeds be canceled, and the lands be 
delivered up; or, if this could not be done, that the 
administrator of A account for their true value, as 
well as account generally to complainants for the de- 
vastation of his intestate as administrator of complain- 
ants’ father. On the trial the defendant offered to 
prove that the land brought its true value, and that 
the sale was fair, and this evidence the Court refused 
to permit: 

Held, That, as one object of the bill was to recover the 
true value of the land, this was proper evidence, and 
that as the jury had, by their verdict, failed to cancel 
the deeds and return the land, but found a money ver- 
dict, a new trial ought to be granted for this error of 
the Court. Stripling et al. vs. Stripling et dl... 

2. The claim set up by the executor in this case for 
counsel fees and cost paid under the circumstances 
proven, and when there was enough money in hand 
at the time (1863) to pay the same, and which was 
afterwards funded by the executor in Confederate 
bonds and lost, is not a sufficient reason. Dorsey vs. 
IN AE sed ccisccisnnirndicheminnneneenneveniecasesnmiue 


3. A sale of land by an administrator eum testamento an- 
nexo, made under an order of the Court of Ordinary, 
to pay the debts of the testator, where the estate is 
insolvent, discharges the land of the lien of the ven- 
dor for the unpaid purchase money, and the creditor 
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must look to the proceeds in the hands of the repre- 
sentative of the estate. Stallings, ex’, vs. Ivey, adm’r, 
Bo rcsccccsceses So ceeccescccecesescoooscese Seece cossecees covees 


. A judgment was obtained against a party who died in 
the latter part of 1863, testate, authorizing his execu- 
tors to sell, either publicly or privately, certain of his 
slaves. The executors qualified in December, 1863. 
The judgment creditor, soon after the qualification of 
the executors, urged them to sell the negroes, on ac- 
count of the near approach of the Federal army. 
The executors refused, and hired out most of the ne- 
groes for 1864, but on the 6th of July, 1864, at the 
solicitation of the creditors, plaintiff included, defend- 
ants consented that they might be levied on and sold. 
A levy was made the next day on all the slaves, and 
they were taken in custody by the sheriff. In a few 
days, on account of threatened raids by the Federal 
forces, the negroes, by consent of the parties, were sent 
off by a mutual agent. In a short time they returned, 
but nothing further appears to have been done with 
them by the sheriff or either of the parties: 

Held, That the executors are not liable to such levying 
creditor for not having sold the slaves prior to the 
levy, it having been only seven months from the time 
of their qualification as executors, and after the levy 
was made, the negroes were in the custody of the law 
at the instance of the creditor. Simmons vs. Byrd 
B Glb..cccocccces eeecccccecccecs eveccece ©. coccccceseccces seesecs : 


5. Where an executor advances a support to the family 
of the deceased, although not specifically set apart by 
appraisers, he is entitled to be credited with it in ac- 
counting with the creditors and heirs, the burden being 
on him to show that it was a proper and necessary 
amount. Ibid. 


6. A judgment creditor of a testator cannot recover in an 
action on the case against an executor for not selling 
certain articles of personal property, when the creditor 
had it in his power to levy on the same, more especi- 
ally if it be not shown that they were lost to the 
estate by not being sold by the executor, and the execu- 
tor points them out to the creditor and directs him to 
levy. Ibid. 


7. Conceding the right of the plaintiffs to institute suit 
on the administrators bond for an unliquidated demand 
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against the intestate, which is left an open question in 
this class of cases, it is incumbent on the plaintiffs, 
when the plea of plene administravit is filed, to show 
sufficient assets in the hands of the administrators to 
meet the indebtedness, and the evidence being conflict-_ 
ing on this point, this Court will not interfere. Mackie, 
Beattie & Co., vs. Glendenning, adm’r, et al 

. It is ‘memateniiad who makes the cnalteation for the 
twelve months’ support for the family of the deceased, 
so that the representative of his estate has notice ; 
therefore, such an application by the temporary admin- 
istrator and the action of the Ordinary thereon, is not 
void as against creditors. Ibid. 

9. The legal representative of a deceased partner may be 
sued in the same action with the survivor on a firm 
contract. Garrard, ex’r, vs. Dawson......... sionedisadena 

10. Courts of equity will not interfere with the regular 
course of an administration, by appointing a receiver 
to take the assets of the estate out of the hands of the 
administrator, unless the danger be imminent, and the 
charges in the bill be positive and specific. Powell vs. 
Quinn et al... snennetebiatineered sesencens pewnsen eccceee cose 

11, A factor or merchant holding a lien under section 
1977, Irwin’s Revised Code, when the maker thereof is 
dead, may, in order to preserve his lien and such prior- 
ity as he may be entitled to, if any, in the distribution 
of his debtor’s estate, make the affidavit required by 
law for its enforcement within twelve months after the 
qualification of the representatives of the estate, but . 
there can be no levy of the execution issued thereon 
until after the expiration of the period of exemption 
from suit, allowed executors and administrators. Jo- 
ring vs. Flanders, adn’r 

12. Where a bill was filed against a defendant as admin- 
istrator, seeking a-decree against him in such represen- 
tative capacity, a demurrer to an amendment charging 
him individually, should have been sustained. Smith, 
adm’r, et al., vs. Ardis, trustee “ 


ALIMONY. See Divorce, 3, 4. 
AMENDMENT. 


1. The section of the Code of this State which declares 
that pleadings may be amended, whether in matter of 
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form or of substance, provided there is enough in the 
pleadings to amend by, properly construed, means, that 
in order to admit of an amendment, a valid cause of 
action must be set forth in the original declaration. 
Selma, Rome & Dalton R. R. Co. vs. Lacey.....01 sever 


In a suit by a widow, in this State, against a railroad 
company for the killing of her husband in the State of 
Alabama, the declaration cannot be amended after the 
Japse of one year from the alleged killing, for the rea- 
son that the statute law of Alabama limits the right to 
recover damages therefor to one year from the time of 
the death, and gives the right of action to the personal 
representative of the deceased. bid. 

In proceedings to foreclose a mortgage on realty, the 
Court permitted the plaintiff to amend the pleading so 
as to change the time mentioned therein as to the ma- 
turity of the note set forth, from January Ist, 1869, to 
January Ist, 1868: 

Held, That such amendment did not introduce a new 
cause of action, nor was the defendant, on that ac- 
count, entitled to a continuance, unless he showed, as 
is provided in section 3470 of the Code, “that he was 
less prepared for trial, and how, than he would have 
been if such amendment had not been made.” Jones 
Oars pevessosercecnsnscsccscccontesesensssesencceve 
Where a new trial was granted on an agreed state of 
facts, which judgment was reversed in this Court, it is 
competent for the movant to amend his motion before 
the judgment of this Court is made the judgment of 
the Superior Court, by showing that the facts were 
agreed to under a mistake as to their truth. Daniel, 
GED, BA FI; Gin csc cesitesscsescosdccsesencss coces 
When a judgment has been affirmed on a statement of 
facts contained in the bill of exceptions, a different 
question might arise, but in this case the judgment 
was reversed, and the whole case was open for further 
investigation, and the truth may be shown. bid. 
Where the case stated in the body of the bill of ex- 
ceptions is different from that stated in the certificate 
of the clerk thereto, and in the record, the error in the 
bill of exceptions is amendable so as to conform to the 
record. Wooten ef al. vs. Archer’........sccccccsesccesesees 


7. When, amongst other defenses, pleas have been filed 
and stricken by the Court on demurrer, and such de- 





INDEX. 641 


cision excepted to, and exception certified and entered 
on the minutes, it is competent for the defendant. to 
amend the pleas on a new trial, which has been granted 
to the plaintiff. Aimbro vs. Bank Of Fulton....0e..r00 


8. Where a bill was filed against a defendant as adminis- 
trator, seeking a decree against him in such represen- 
tative capacity, a demurrer to an amendment, charging 
him individually, should have been sustained. Smith, 
admn’r, ef al., vt. Ardis, trustet....ccccocccocccse ssecescccee 

9, As an additional reason why the amendment should 
not be allowed in this case, it is apparent that the im- 
plied trust for which it seeks to make the defendant 
liable, is barred by the statute of limitations. bid. 


APPEAL. See County Court, 3, 4. 
ARBITRAMENT AND AWARD. 


1. Where the plaintiffs proceeded to deliver cross-ties to 
the defendant under a written contract, one of the pro- 
visions of which was, in substance, that in case of any 
dispute touching the contract, the parties waive any 


right of suit or any other remedy i in law or otherwise, 
and the decision of the chief engineer of the defendant 
shall, in the nature of an award, be conclusive on the 
rights and claims of said parties, and said chief engin- 
eer decided against the plaintiffs upon a claim presented 
by them, the award of the chief engineer was no more 
binding than the award of any other arbitrators selec- 
ted by the parties. Atlanta & Richmond Air-Line R. 
R. Co. vs. Mangham & Prickett ...... sins 


2. The agreement of the parties should be construed to 
mean that they would abide a legal award. Ibid. 


3. As the General Assembly could not pass a law im- 
pairing the right of. parties to appeal to the Courts to 
vacate an illegal’ award, the chief engineer of a rail- 
road company “cannot, by his award under such a con- 
tract as is presented in this case, impair that right. 


Ibid. 
ARGUMENT OF COUNSEL. See Attorney, 1. 
ATTACHMENT. See Claim, 2. 
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ATTORNEY. 


1. Under the provisions of the Constitution, it was error 
in the Superior Court to limit the defendant’s counsel 
to a definite time in his argument before the jury, over 
his protest that he could not do justice to his client’s 
case within the prescribed time. Hunt vs. The State.. 

. Where, during the session of the Court, leave of ab- 
sence for the term is granted to an attorney, and in a 
short time afterwards the attorney being present. in 
Court, it was not error for the Judge, in order to pre- 
vent the continuance of a case in which such attorney 
was the leading counsel, to call the case for trial out of 
the regular order, unless it was made to appear that 
the attorney or his client was less prepared for trial on 
account of such leave of absence having been granted, 
or than they would be if the case were not called out 
of its order. White et al. vs. Haslett et al., ex’rs 


3. The leave of absence of counsel does not extend to 
any other cases than those in which he appears to be 
of counsel on the dockets of the Court. Daniel, adm’z, 
vs. Foster, adm’r......++. evnesenaen oe 

4, Where a planter contracted a debt with a factor for 
provisions to make his crop, and gave a lien on his 
crop for the payment thereof, and of any attorney’s 
fees for the enforcement thereof, and no action was 
taken to enforce the lien, but only a suit for the debt, 
claiming such fees as due for such suit: 

Held, That the lien for attorney’s fees was not a good 
lien, under the Act of 1866, authorizing liens to se- 
cure the payment of money due for provisions, etc., 
and that such fees are not recoverable in a suit at law 
for the debt. Rodgers et al. vs. Hamilton 


AUDITOR. 


Where the accounts which are the subject of a judicial 
investigation are complicated, the Court should appoint 
an auditor, to whom the matters in controversy should 


be referred. Mayor & Council of Cuthbert vs. Brooks 


@ all... Srcccescesesses eecceees seceessoes oeesencss esenes esesee , 
AUTREFOIS CONVICT. See Criminal Law, 21. 


BANK-BILLS. 
See Limitations—Statute of, 7,8,9. 
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BANKRUPTCY. 


. Where, after the levy of a mortgage fi. fa., the prop- 
erty subject thereto was, by consent of the mortgagor 
and mortgagee, sold by auctioneers, and the proceeds 
paid into Court for distribution, the assignee of the 
mortgagor, proceedings in bankruptcy having been, 
previous to said sale, commenced against him, was en- 
titled to the fund. Morris vs. Davidson, assignee...... 361 


2. If the money in controversy had been raised by a ju- 
dicial sale of the property of the bankrupt by the 
sheriff, on final process, in the enforcement of a lien of 

a prior date to the commencement of the proceedings 
in bankruptey, there would have been no impropriety 
in the appropriation of the same to the satisfaction of 
the mortgage lien. Ibid. 

3. After it is shown to the Court that the defendant had 
been declared a bankrupt, judicial notice will be taken 
of the fact that all his property and effects were vested 
by operation of law in his assignee. bid. 

4, A State Court will not grant an injunction restraining 
a party from applying for the benefit of the Bankrupt 
Act under the bankrupt law of the United States. 
Fillingin vs. Thornton 

5. Where an action was instituted in the name of a plain- 
tiff who was adjudicated a bankrupt pending the suit, 
and the trustee selected by the creditors, with Knowl- 
edge of such suit, did not have himself made a party, 
but consented that the suit proceed in the name of the 
original plaintiff, and no exception was made to the 
Court’s allowing the case so to proceed, but the defend- 
ant excepted to the refusal of the Court to charge the 
jury that if they gave a verdict for the plaintiff, they 
should find for him for the use of the trustee: 

Held, That it was not error in the Court to refuse so to 
charge. Southern Express Co. v8. Connor ....0+e+ee00e ; 

6. The right of the trustee, if he has any, to the money 
when paid, or of the defendants, to be protected in pay- 
ing it to the proper party, may be secured by proper 
steps being taken for that purpose. bid. 


BILL OF EXCEPTIONS. 


1. The signing of the bill of exceptions would necessa- 
rily make it the duty of the Judge to grant a superse- 
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deas of the judgment of the Court. alone vs. Hop- 
kins, Judge....c0.seeee Sepncepetonne sonstnserenpsnrsensreeens ‘ 

2. There being no extraordinary facts set forth in the 
second motion for a new trial which would entitle the 
defendant to another hearing, the application for a man- 
damus to compel the Judge’s certificate to the bill of 
exceptions, is refused. Ibid. 

3. Where a rule absolute is rendered against a sheriff for 
his failure to make the money on an execution placed 
in his hands for collection, the defendants in execution 
cannot except to the judgment of the Court. Should 
the sheriff fail to except, and thereafter attempt to en- 
force the execution against the defendants for his in- 
demnity, they will then have the opportunity to pro- 
tect themselves. White et al. vs. Huslett et al., ex’ rs... 262 

4. When a reversal of a judgment is asked on account ofan 
error alleged to have been committed by the Court on a 
question of fraud, which, it is claimed in the argument 
before this Court, was made and argued on the trial of 
the case, it should be distinctly made to appear in the 
record what that error was. If it be on the ground of 
error in the charge of the Court on the matter of fraud, 
the bill of exceptions should show the charge, and as 
it does not appear what the charge was on that point, 
the presumption is that it was correct. Foster vs. ITig- 
ginbotham. ....+4. poonemene ponenpencbotegne paunconsn premeinnwes . 263 

5. Though the documentary evidence, the exclusion of 
which was excepted to, may be not embraced in the 
bill of exceptions, no motion for a new trial having 
been made, the writ of error will not be dismissed, but 
the plaintiff will be heard on exceptions to the one 
evidence. Cutts vs Johnson 

. Where the case stated in the body of the bill of ex- 
ceptions is different from that stated in the certificate 
of the clerk thereto, and in the record, the error in the 
bill of exceptions is amendable so as to conform to the 
record. yee Ol. 08. APOREP ..ccscceescccccosccsscscese 


See Practice in the Supreme Court. 


BOND FOR TITLE. 

1. Land was sold at auction by 8.; C. gave notice at the 
sale of a claim of title; S. replied that he would 
warrant the title, and would give to the purchaser a 
bond, with ample security, to indemnify him against 
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the loss of any sum that might be expended in improve- 
ments upon said property. Complainant purchased for 
$1,010 00, and paid one-fourth of the purchase money 
in cash, and gave his three notes for the remaining 
three-fourths, taking the usual bond for titles from 8. 
Two of these notes were paid at maturity. The re- 
maining one was dishonored, because C. had commenced 
suit for the land. In the meantime, complainant had 
placed improvements thereon to the value of $400 00. 
S. obtained judgment for the amount of the last note, 
has filed a deed to the land in the clerk’s office, and 
has levied the execution upon the same. The Chan- 
cellor did not commit error in enjoining the sale, the 
injunction to be dissolved upon bond and security being 
filed by S. in the sum of $1,000 00, conditioned to 
indemnify complainant against loss on his improve- 
ments in case of the failure of his title. Seago et al. 


2. Shorter sold land to Rice, against whom there was a 
judgment, and gave Rice a bond for title. Rice, with- 
out paying any of the purchase money, sold to Free- 
man, agreeing to transfer Shorter’s bond, but not hav- 
ing it at the time, gave Freeman his own bond. ‘This 
was in 1860. Freeman at once paid a portion of the 
purchase money to Rice and went into possession. <A 
short time afterwards, Freeman paid a sufficient amount 
to pay Shorter, which was done with the money so 
advanced, leaving a portion still unpaid to Rice. Free- 
man subsequently, in 1862, forwarded this to Rice, 
who, by express, sent his own deed to Freeman. Free- 
man demanded the bond uf Shorter, and Rice replied 
that he had given him that before. Nothing more was 
done until 1867, when the judgment creditor levied on 
the land as Rice’s property, and after this levy, Free- 
man obtained Shorter’s deed without warranty : 

Held, That no title ever vested in Rice which was the 
subject of levy and sale. Akin vs. Freeman... «...0+ 


3. Where one of two obligors in a bond for titles dies, 
the action for a breach of the bond, for not executing 
a deed as provided in the bond, may be brought in the 
name of the survivor. eld, Jr., vs. Martin, adm’z... 
4. If the obligor in the bond, after its execution, sell the 
land to a third person, giving such person a bond for 
titles, puts him in possession, and receives the whole of 
the purchase money, it is a breach of the first bond, 
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and no demand for a deed is necessary before action is 
brought. bid. 

5. Althought it may be necessary for the plaintiff to aver 
in his pleadings the fact that he is the survivor, as well 
as the facts as to the second sale, in order to be entitled 
to prove them as a matter of right, yet if the testimony 
be admitted without objection, and no motion is made 
to withdraw it from the jury, he is entitled to the ben- 
efit of such testimony on a motion fora non-suit. Ibid. 


BONDS. See Officers, 4. 
CAPTURE. See War, 1. 
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CERTIORARI. 


1. Where the special Act establishing a County Court for 
the county of Dougherty made no provision as to the 
time within which the writ of certiorari to said Court 
should be applied for, the general County Court Act 
controls, Pattillo vs. The State......+.. psees anne 

. Where a criminal case was tried before the County 
Court of Dougherty county and the defendant, upon 
conviction, attempted to carry the same before the Su- 
perior Court by writ of certiorari, but the Judge re- 
fused to sanction the petition, which refusal is assigned 
as error, the Solicitor General of the Albany Circuit is 
entitled to represent the case in this Court. Ibid. 

. If illegal evidence be admitted by a Justice and no ob- 
jection be made at the trial, both parties being repre- 
sented by counsel, the admission of the evidence is not 
a good ground for a certiorari. Southwestern Railroad 
Company vs. Cohen 


CHARGE OF COURT. 


. Where it was a question at issue whether such con- 
sent or direction was thus given, it was error in the 
Court to charge the jury as follows: “ What they (the 
City Council) do, so far out of the line of their own 
business as to be evidently done in the execution of 
somebody else’s job, if such owner was present and 
knew what was going on and made no objection, will 
be presumed to be done by consent or direction of such 
property owner, if nothing appears to the contrary. 
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But this presumption may be rebutted by any suffi- 
cient facts or circumstances, such as the owner of the 
property protested against it,” ete. The jury had the 
exclusive right in this case to determine what presump- 
tion arose from the facts proven by the evidence. 
Mitchell et al. vs. Mayor and Council of Rome.......+. 


2. Where, upon the trial of a case arising under the for- 
cible entry and detainer law, the jury reported to the 
presiding Justice that they could not agree upon a ver- 
dict, and the magistrate told them that they must 
agree or he would take them with him to Blakely, 
and the jury subsequently returned a verdict for the 
defendant, but upon being polled, two of them stated 
that they had consented to the verdict, but had not 
agreed to it, and the Justice received the verdict over 
the objection of the plaintiffs : 

Held, That the proceeding was illegal. Powell et al. vs. 
Lawson 

3. It is error for the Judge of the Superior Court, in his 
charge to the jury, to express or to intimate his opin- 
ion as to what has or has not been proved. Deupree 
et al., ex’rs, vs. Deupree et al., CavedtOrs.ecreeseess 


CLAIM. 


1. There was sufficient evidence in this case, showing 
that the value of the land levied on was greater than 
the amount due on the execution, to authorize the 
damages to be assessed on said amount. Kitchens, 
CE, 00... Fe nccccnccvsnsscesencseenscenticenvensenan , 

2. A claimant of property levied on by an execution 
issued on a judgment founded on an attachment cannot, 
on the trial of the claim, traverse the grounds on 
which the attachment issued. Foster vs. Higgin- 
PE on incncenssconeqancennncnantinadeinanieanineonon seceee 


3. The Act of 1871, Code of 1873, section 3741, author- 
izing the plaintiff in execution, where a “claimant” 
has withdrawn his claim, to go to the jury and recover 
damages, “in case it is made to appear that the claim 
was interposed for delay only,” is not retroactive, so 
as to apply to claim cases then pending, it not appear- 
ing that any previous claim of the same property had 
been put in and withdrawn by the claimant. Whita- 
ker vs, David 


CONFLICT OF LAWS. See Laws, 1, 2, 3. 


Vou. xurx. 41. 
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CONSTITUTIONAL LAW. 


1. Under the provisions of the Constitution requiring an 
“equitable apportionment of the compensation of the 
District Judges and attorneys between the counties 
comprising their districts,” the tax required by the Act 
organizing said Court to “be levied in the several 
counties composing each Senatorial District * * * 
upon the taxable property returned therein, as together, 
will raise an amount sufficient to pay the salaries,” ete., 
should be apportioned between said counties in propor- 
tion to the amount of taxable property returned in said 

’ counties, respectively. Holtzclaw vs. — Ordinary ; 
Giles vs. Same 

. The Relief Act of October 13th, 1870, making the 
payment of taxes upon debts contracted prior to June 
Ist, 1865, a condition precedent to a recovery thereon, 
is unconstitutional. Gardner, Kssates vs. Jeter, adm’r ; 
Same vs. Adams.....+.+++ coves 

. The Act, approved 20th F ebruary, 1873, imposing a 
special tax on wholesale dealers in’ malt liquors, is not 
in violation of the 27th section of Article I. of the 
Constitution of the State, which says “taxation on 
property shall be ad valorem only, and uniform on all 
species of property taxed.”  Bohler vs. Schneider et al. 195 

. Such a tax is a tax on a business, occupation or call- 
ing, as decided in Burch vs. Mayor and Aldermen of 
Savannah, 42 Georgia, 596, and, hence, is not a tax 
on the sale of liquors, which, by the 3d section of Ar- 
ticle VI. of the Constitution, may be assessed for ed- 
ucational purposes. Ibid. 

. The Legislature, under the constitutional requisition 
to provide a thorough system of general education, 
may grant the power to county authorities or muni- 
cipal corporations to levy a tax in aid of such system 
within their several territorial limits. Board of Edu- 
cation, etc., vs. Barlow et al 

. A board of education may be appointed by the Leg- 
islature within suck limits, with power and authority 
to use and appropriate the school funds thus raised in 
connection with what may be derived from the general 
fund provided by the State, and to superintend and 
control the schools that may thereby be established, the 
same being under such supervision of the State School 
Commissioner as by law may be provided. The fact 


r 
} 
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aati iiecsceesithleietaianiipieamnadinadinaaliataniailial 
that such board may be created a body corporate in 
the Act appointing it, does not affect its right to exer- 
cise the authority given to it as a board of education. 
Ibid. 

7. All of said Act, except that part thereof creating the 
local board of education, and giving it authority to 
establish, and regulate, and superintend, the public 
schools in said city, and to receive the proportionate 
part of the general State fund coming to said schools, 
is void, because said other portions of said Act refer to 
a subject matter different, not only from what is con- 
tained in the title, but from the other part of the same 
Act, to-wit: it grants power to the Mayor and City 
Council to levy a tax and issue bonds, and exempts the 
city from county taxation for public schools, and is 
obnoxious to that extent to that provision of the Con- 
stitution which says, “nor shall any Act or ordinance 
pass which refers to more than one subject matter, or 
contains matter different from what is expressed in the 
title thereof.” Ibid. 

8. Under the provisions of the Constitution, it was error 


in the Superior Court to limit the defendant’s counsel 
to a definite time in his argument before the jury, over 
his protest that he could not do justice to his client’s 
case within the prescribed time. Hunt vs. The State.. 


9. As the General Assembly could not pass a law im- 
pairing the right of parties to appeal to the Courts to 
vacate an illegal award, the chief engineer of a railroad 
company cannot, by his award under such a contract 
as is presented in this case, impair that right. Atlanta 
and Richmond Air-Line R. R. Co. vs. Mangham & 
Prickett........ baesece secoeces peasccccoaseccoses o occcceesoceses ‘ 


10. When a defendant sets up by plea that the contract is 
void under the Constitution, because it was made for the 
purpose of aiding and encouraging “the late rebellion,” 
it is necessary that the facts should be stated in such 
plea, going to show how and in what way the contract 
was intended to give such aid and encouragement. 
Kimbro vs. Bank of Fulton co vcccccces 

11. The Limitation Act of 1869 is a general law, and has 
a general operation throughout the State as to that class 
of contracts specified in it, and, therefore, does not come 
within the purview of the 26th section, first Article, 
of the Constitution of 1868. George vs. Gardner..... 441 
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12. This Act does not impair the obligation of the con- 
tract ; it only affects the remedy. J bid. 


CONTEMPT. See Sheriff, 2, 3. 
CONTINUANCE. 


1. It is not error in the Judge of the Superior Court to 
refuse to continue a criminal case on the ground of the 
absence of a witness, it not appearing that the witness 
had been subpeenaed, and no reason is given why he 
was not. Cogswell vs..-The State 

. In proceedings to foreclose a mortgage on realty, the 
Court permitted the plaintiff to amend the pleading 
so as change the time mentioned therein as to the ma- 
turity of the note set forth, from January Ist, 1869, 
to January Ist, 1868: 

Held, That such amendment did not introduce a cause 
of action, nor was the defendant, on that account, en- 
titled to a continuance, unless he showed, as is pro- 
vided in section 3470 of the Code, “that he was less 
prepared for trial, and how, than he would have been 
if such amendment had not been made.” Jones vs. 
Henderson 

3. Where the defendant was placed on trial, and a mis- 
trial was ordered on account of the sickness of one of 
the jury, it was not error in the Court to place said de- 
fendant again on trial during the same term of the 
Court. Malone vs. The State 

4. A motion for continuance was submitted upon the 
ground that the defendant was too sick to engage in 
the trial, and the Court summoned two physicians, 
who disclosed, under oath, that he was suffering from 
the effects of alcohol, from nervous derangement; and 
on this statement, passed the case to a time indicated 
by the physicians. When he was again called on to 
announce, the same motion was submitted. The 
Court asked his counsel if his conlition had grown 
worse. They replied that it had not. Upon their 
stating that they had nothing further to offer in sup- 
port of the ground of alleged sickness, it was not error 
in the Court to overrule the motion. Ibid. 

. Where the movements of a witness are evidently con- 
trolled by the friends of the defendant, and the Judge 
certifies that he had no doubt, from all that had oc- 
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curred in the case, that the motion for continuance 
was made for delay only, and no compulsory process 
had been applied for to compel her attendance, this 
Court will not interfere with the discretion of the 
Court below, exercised in overruling the motion for 
continuance, on account of the absence of said witness. 
Ibid 

. The Court has discretion, where a defendant is placed 
on trial at the term of the Court at which the indict- 
ment was found, whether to sustain a motion for a con- 
tinuance or not, even though the requirements of 
section 3471 of the Code have been complied with. 
Ibid. 


CONTRACTS. See Laws, 4. 


CONTRIBUTION. See Lien, 13, 14. 
CORPORATIONS. 


1, Where a charter, granted by the General Assembly to 
a private corporation, is silent as to the time of its con- 
tinuance, it will expire thirty years from its date. West 
End and Atlanta Street R. R. Co. vs, Atlanta Street 


2. It is a well established rule of law that an exclusive 
grant in derogation of common rights, as well as in all 
cases in which exclusive rights are claimed under a 
legislative grant to a corporation, that such grant 
should be strictly construed, and that nothing is to be 
intended beyond the express words contained in it. 
Lbid. 


3. On the 23d of February, 1866, the General Assembly 
of this State passed an Act incorporating the Atlanta 
Street Railroad Company. By the 2d section of said 
Act it is declared, ‘‘That said company shall have ex- 
clusive power and authority to survey, lay out, con- 
struct and equip, use and employ, street railroads in 
the city of Atlanta, subject to the approval of the City 
Council thereof, for each route selected, first had and | 
obtained, before the work thereon shall be commenced : 

Held, That there are no words in this charter which 
grant to the complainant’s company the unconditional, 
exclusive power and authority to construct and use 
street railroads in all of the streets of the city of At- 
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lanta, but that the grant is limited and restricted to 
each route that may be selected by the company in the 
streets of the city of Atlanta, which shall be approved 
by the City Council thereof. Ibid. 


4, The complainant cannot derive any benefit from the 
general ordinance of the City Council, granting au- 
thority to its company to construct street railways on 
any street in the city, and across the bridge on Broad 
street, because that ordinance is void, not having been 
passed in pursuance of the requirements of the charter, 
as there had been no route for a street railway selected 
by the company and submitted to the City Council for 
its approval on any street in the city, as prescribed by 
the charter of the company, and until that had been 
done, the City Council had no power or authority, un- 
der the charter, to give its approval in advance before 
any route had been selected by the company and sub- 
mitted for its approval. bid. 


The laws which exist at the time and place of the 
making of a contract, enter into and form a part of it. 


Ibid. 


. Where exclusive authority is vested by the General 
Assembly in a private corporation by its charter, un- 
der the general law of the State, said body retains the 
power to modify or restrict said exclusive grant. Ibid. 

. The power to withdraw an entire franchise necessarily 
includes the power to modify or restrict the exercise of 


it. Ibid. 


- On December 20th, 1866, complainant was incorpo- 
rated and authorized to construct a railroad from a 
point within the corporate limits of the city of Savan- 
nah, to the Isle of Hope and Skidaway Island, and to 
construct branch railroads, ete. On July 22d, 1868, 
the Mayor and City Council of Savannah passed an 
ordinance granting to complainant the exclusive right 
of way for ten years, and for such further time as the 
Legislature might grant, over all the streets in the city 
of Savannah (with certain exceptions,) for the purpose 
of connecting its line of railway with the streets of 
said city by horse railway cars, ete., and to construct a 
street railroad and such branches as may be necessary 
in and along said streets, etc. It was further declared 
by said ordinance that complainant should, within 
three years from the date thereof, have their street rail- 
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way in running order through certain streets, on pen- 
alty of forfeiture of the franchise. On September 
24th, 1868, the General Assembly passed an Act con- 
firming to the complainant all the rights conferred on 
it by the aforesaid ordinance, and extending the enjoy- 
ment of the franchise to thirty years. On October 
10th, 1868, the defendant was incorporated and au- 
thorized to construct a railroad from such point in the 
city of Savannah as might be authorized by the Mayor 
and Aldermen of said city to any point or points on 
Wilmington Island. This grant to the defendant to 
construct a railroad between the points designated in 
said Act, does not necessarily interfere with the com- 
plainant’s franchise to use and operate horse railway 
cars in the streets of the city, for the purpose of con- 
necting its line of railway with said streets. Savan- 


nah, S. & S. R. R. Co., vs. Coast Line R. R. Co 


9. The Legislature, under the constitutional requisition 
to provide a thorough system of general education, 
may grant the power to county authorities or munici- 
pal corporations to levy a tax in aid of such system 
within their several territorial limits. Board of Ed- 
ucation, etc., vs. Barlow et al....... binnsesabdcreeresseaiie “ 


10. A board of education may be appointed by the Legis- 
lature within such limits, with power and authority to 
use and appropriate the school funds thus raised, in 
connection with what may be derived from the general 
fund provided by the State, and to superintend and 
control the schools that may thereby be established, 
the same being under such supervision of the State 
School Commissioner as by law may be provided. 
The fact that such board may be created a body corpo- 
rate in the Act appointing it, does not affect its right 
to exercise the authority given to it as a board of edu- 
cation. bid. 


11. The 18th section of the Act of February 22, 1873, 
entitled ‘An Act to amend and revise the several Acts 
granting corporate authority to the city of Americus, 
and to establish and consolidate the same, and for - 
other purposes therein named,” is inconsistent with the 
third section of the Act of February 13th, 1873, enti- 
tled “ An Act to establish a permanent board of edu- 
cation for the city of Americus, and to incorporate the 
same, and for other purposes,” in so far as the latter 
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Act provides for levying a tax, and to that extent said 
third section is repealed. Ibid. 

12. All of said Act, except that part thereof creating the 
local board of education, and giving it authority to 
establish, and regulate, and superintend, the public 
schools in said city, and to receive the proportionate 
part of the general State fund coming to said schools, 
is void, because said other portions of said Act refer 
to a subject matter different, not only from what is 
contained in the title, but from the other part of said 
Act, to-wit: it grants power to the Mayor and City 
Council to levy a tax and issue bonds, and exempts 
the city from county taxation for public schools, and is 
obnoxious to that extent to that provision of the Con- 
stitution which says, “nor shall any Act or ordinance 
pass which refers to more than one subject matter, or 
contains matter different from what is expressed in the 
title thereof.” Ibid. 


13. The board of education created by said Act of 
13th of February, 1873, has no authority of law to 
require the Mayor and City Council of Americus to 
levy and collect a tax as is provided by said Act. 
Nor can said Mayor and Council levy and collect a 
tax as a public school fund, except by authority of the 
18th section of the Act of 22d of February, 1873, 
which tax, if collected, may, by virtue of said section, 
be used at the discretion of the Mayor and City Coun- 
cil for the purpose for which it was levied. Ibid. 


See Municipal Corporations. 


COUNTY COURT. 


1. Where the special Act establishing a County Court for 
the county of Dougherty made no provision as to the 
time within which the writ of certiorari to said Court 
should be applied for, the general County Court Act 
controls. Patillo vs. The State 


. Where a criminal case was tried before the County 
Court of Dougherty county, and the defendant, upon 
conviction, attempted to carry the same before the Su- 
perior Court by writ of certiorari, but the Judge re- 
fused to sanction the petition, which refusal is assigned 
as error, the Solicitor General of the Albany Circuit is 
entitled to represent the case in this Court. Ibid. 
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3. Where a verdict was rendered in the County Court 
prior to its abolishment, and an appeal entered after, 
but within the four days allowed by law, the judgment 
entered against the security on appeal on the second 
trial, was valid. Colquitt & Baggs et al. vs. Oliver.... 

4, The acceptance of the appeal bond by the County 
Judge was a ministerial and not a judicial act ; it was 
nothing more than the transmission of the unfinished 
business of the County Court to the Superior Court. 
Ibid. 


COUNTY MATTERS. 


1. Prima facie, an Ordinary of a county has no right to 
settle a debt due the county by a defaulting public of- 
ficer, by taking land in payment of the debt, as the 
property of the county, and in a suit in the name of 
the Ordinary to recover the land, the burden is upon 
the Ordinary to show that it was necessary to take the 
land to save the debt, or that the land was taken for 
some specific public purpose for which the county au- 
thorities may buy land for the county. But if this be 
shown, as that it was necessary to save the debt, or the 
land was bought for such specific purpose, and under 
such circumstances as would give the Ordinary the 
right to buy, that makes out a case where the Ordinary 
may sustain the action, other proper title being shown. 
Phipps vs. Morrow, Ordinary, et Alo. cecscceceveee pecacs 

2. It was competent for the General Assembly, after the 
year 1868, to provide for the election and succession of 
the county officers of the State, as was done under the 
3d section of the Act of 1972, and an Ordinary elected 
under this law and commissioned by the Governor, will 
not be ejected upon the relation of one claiming to 
have been elected under the provisions of the 1346th 
section of the Code. Crisp, Solicitor General, ex rel., 
vs. Brown 

3. A county being suable by law in the State tribunals, 
is, though a portion of the State, subject to suit in the 
United States Courts. Board of Commissioners, ete., 


ve. Flurd.......00. ctentlaigtn sibbacnaimaiddanbatane dbtbabacs pitas 


CRIMINAL LAW. 


1, There was no error in admitting the record of the in- 
dictment and conviction for the opprobrious words, It 
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went to show a motive and to explain the threats and 
words of the prisoner. Kelly vs. The State.........+0++ 
2. It is not error in the Judge of the Superior Court to 
refuse to continue a criminal case on the ground of the 
absence of a witness, it not appearing that the witness 
had been subpeenaed, and no reason is given why he 
was not. Cogswell vs. The State.......escceecceseeeveeeee 


3. Where, on a motion for new trial, one of the grounds 
insisted on was, that one of the jury who tried the 
cause was asleep during a portion of the trial, and no 

- affidavits were filed with the motion, but it was pro- 
posed to show by parol, at the hearing, that such was 
the fact, and the Court refused to hear the witnesses, 
and refused also the new trial : 

Held, That the proof ought to be made as a part of the 
motion, in writing, by affidavits attached, and that a 
new trial ought not, in any event, to be granted on 
such a ground unless it affirmatively appeared that the 
prisoner and his counsel did not know the juryman 
was asleep before the jury retired to find a verdict. 
Ibid. 

4. When a prisoner was regularly arraigned and pleaded 
not guilty, and was tried and found guilty and a new 
trial granted, it is not necessary that he should be again 
arraigned on the new trial. bid. 


5. The circumstances connected with the perpetration of 
the offense charged, as testified to by the victim of the 
rape—the degree of resistance on her part—the fact 
that no alarm or outery was made, the place being 
where it could have been easjly heard—no marks of 
violence having been exhibited, and the injury being 
concealed for several days after the opportunity of mak- 
ing complaint, and no proof of any complaint ever hav- 
ing been made except by the party said to be injured, 
together with the fact that no legal step was taken to 
punish the outrage until pregnancy was discovered, 
make this a case where the crime charged was not suf- 
ficiently proven, under the law, to justify a verdict of 
guilty. Crookelt ve. The State.......ccccccecesccercesecese 


6. Where the defendant was placed on trial, and a mis- 
trial was ordered on account of the sickness of one of 
the jury, it was not error in the Court to place said de- 
fendant again on trial during the same term of the 


18 


~ 


9) 


Court. Malone we. The Biale.sccccccccccssccccccccscsccess B10 
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7. A motion for continuance was submitted upon the 
ground that the defendant was too sick to engage in 
the trial, and the Court summoned two physicians, who 
disclosed, under oath, that he was suffering from the 
effects of alcohol, from nervous derangement, and on 
this statement, passed the case to a time indicated by 
the physicians. When he was again called on to an- 
nounce, the same motion was submitted. The Court 
asked his counsel if his condition had grown worse. 
They replied that it had not. Upon their stating that 
they had nothing further to offer in support of the 
ground of alleged sickness, it was not error in the Court 
to overrule the motion. Ibid. 


8. Where the movements of a witness are evidently con- 
trolled by the friends of the defendant, and the Judge 
certifies that he had no doubt, from all that had oc- 
curréd in the case, that the motion for continuance was 
made for delay only, and no compulsory process had 
been applied for to compel her attendance, this Court 
will not interfere with the discretion of the Court be- 
low, exercised in overruling the motion for continu- 
ance, on account of the absence of said witness. Ibid. 


9. The Court has discretion where a defendant is placed 
on trial at the term of the Court at which the indict- 
ment was found, whether to sustain a motion for a 
continuance or not, even though the requirements of 
section 3471 of the Code have been complied with. 
Ibid. 

10. An indictment found by a grand jury, constituted by 
filling up the places of the drawn grand jurors who 
failed to appear, by tales jurors, as provided by the 
Act of 1869, is valid. Ibid. 

11. A challenge to the array of jurors put upon defen- 
dant, on the ground that the various panels have been 
drawn from a box containing the names of only one 
thousand persons, whereas the number of persons in 
the county subject to jury duty, from whom he has a 
right to select, amount to four thousand, was properly 
overruled, where no proof was offered in support there- 
of. Ibid. 

12, This Court announces to the public, with all the em- 
phasis its judgment can impart, that provocation by 
words, threats, menaces or contemptuous gestures will, 
in no case, be sufficient to free a person, who kills an- 
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~ other by shooting him, from the guilt and crime of 
murder. Ibid. 


13. The reasonable doubt, which would acquit the de- 
fendant, must be pertinent to the matter in issue, and 
arise out of the evidence, or the want of evidence. 
Ibid. 

14. The charge that drunkenness could be looked to, to 
ascertain and determine the condition and state of the 
defendant’s mind, and to throw light upon the inquiry 
whether there was malice, was quite as favorable to the 
defendant as he had a right to expect. Ibid. 


15. Whether the defendant and the deceased were stran- 
gers to each other was a question of fact for the jury, 
and if they were, and one was killed by the other with- 
out any considerable provocation, the law will imply 
malice. Ibid. 

16. The verdict should be read to the jury before they 
are polled. bid. 

17. If the bailiff who attended the jury, ate and slept in 
the same room with them, it was incumbent on the de- 
fendant to have shown it by competent evidence. bid. 





18. Under the provisions of the Constitution, it was er- 
ror in the Superior Court to limit the defendant’s coun- 
sel to a definite time in his argument before the jury, 
over his protest that he could not do justice to his 
client’s case within the prescribed time. Hunt vs. The 


19. If the evidence contained in the record had been so 
decidedly strong as to have required the verdict ren- 
dered by the jury, it might not have been interfered 
with for the error complained of, but the evidence is 
conflicting as to whether the stabbing was done in self- 
defense; and inasmuch as the defendant was prevented 
by the Court from having the privilege and benefit of 
counsel in his defense, as contemplated by the Consti- 
—_— the judgment of the Court below is reversed. 

bid. 


20. On the trial of an indictment for the offense of shoot- 
ing at another, the defendant proposed to prove that a 
short time after the shooting, there was, at a grocery 
near by, to which both defendant and prosecutor had 
gone just after the shooting had occurred, a consider- 
able number of negroes who were excited and were 
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threatening to mob the defendant. There was no evi- 
dence, nor was it offered to be proved that any such 
threat was made before the shooting, and in fact it 
appeared that the excitement must have been caused 
by the shooting and wounding of the prosecutor: 
Held, That such testimony could not have illustrated the 
issue as to the guilt or innocence of the defendant for 
shooting at the prosecutor prior to any such exeitement 
or threats as were proposed to be proved, and it was 
not error in the Court to reject such evidence. Me- 
Alister 00. The Bhathe.....0sccrsescsecsescsceseccocoseese. osces 
21. The plea of uutrefois convict to an indictment for a 
misdemeanor in the Superior Court may be sustained 
by proof of such former conviction before an Inferior 
Court having jurisdiction of the offense, unless it ap- 
pear that such indictment was found prior to the pros- 
ecution in the Inferior Court, and that the defendant 
had been arrested under it. Mize vs. The State........ 


22. According to the decision in Johnson vs. The State, 
rendered at the January term, 1873, where the indict- 
ment is for arson, in burning an occupied dwelling 
house, other than in a city, town or village, and the 
jury render a verdict of guilty, with a recommenda- 
tion to the mercy of the Court, such a verdict is uncer- 
tain and illegal, and should be set aside. West alias 
Johns vs. The State 

23. A verdict in such cases, where the defendant is con- 
victed, should bea general verdict of guilty, or guilty, 
with a recommendation that he be confined in the pen- 
itentiary for life. The jury may, in all capital cases, ex- 
cept for murder, recommend the commutation, whether 
the conviction is or is not founded solely on circum- 
stantial testimony. Ibid. 

24. The killing of a human being, even in the heat of 
passion, is murder, if the slayer have no just cause for 
his anger, or if, after the provocation, and before the 
killing, there be sufficient time for passion to cool and 
reason to resume its sway. Smith vs. The State........ 


DAMAGES. 


1. In an action by a plaintiff against a corporation for dam- 
ages, it was error in the Court to charge the jury, “that 
in estimating the damages they could take into consider- 
ation the expenses to which plaintiff had been put in 
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and about his said suit,” there being no proof of what 
such expense was, and such expenses are only recover- 
able “ when the defendant has acted in bad faith, or 
has been stubbornly litigious, or has caused the plain- 
tiff unnecessary trouble and expense.” Mayor and 
Aldermen of Savannah vs, Waldner .....0.cecsecereseeeees 
2. It is only in actions of tort, and where there are cir- 
cumstances of aggravation, that a jury is authorized 
to give punitive damages, and whether such circum- 
stances do, in fact, exist, is a question for the jury, and 
not for the Court, to decide. Ransone vs. Christian... 
3. If, in an action for a libel, the defendant pleaded jus- 
tification, and failed to make out his plea, the plea 
itself is a circumstance which the jury may, in fixing 
the amount of damages, consider as aggravating the 
tort, but the jury is not bound, in all cases, so to con- 
sider it; on the contrary, if the defendant show strong 
grounds in support of the charge he has made, though 
he does not fully support his plea, the jury may, if it 
sees fit, consider these grounds as mitigating cireum- 
stances, and reduce the damages accordingly. Ibid 


DEED. 


1. Where the description in a deed is so ambiguous as to 
leave it doubtful whether a certain piece of land was 
intended to be included in what was conveyed, parol 
evidence is admissible to identify the premises. Hul- 
sey et al. v8. Clark,......cssseseeees $00-seceseosens pubeoseeens 

2. Where the plaintiff claimed title to land under a deed 
which was thirty years old, lacking three months, 
when the defendant’s adverse possession under a deed 
commenced, which last deed was attacked by the plain- 
tiff for forgery, it was error in the Court to charge the 
jury that “it was incumbent on the plaintiff to show 
that he had been in possession of the land in dispute, 
under the deed, or he would be driven to prove the 
execution of the deed as at common law, that is, he 
must prove by the subscribing witnesses, or one of 
them, the execution of the deed,” as there was no ad- 
verse possession of the land inconsistent with the deed 
for nearly thirty years, and not then, if the title under 
which the defendants claimed was a forgery or fraudu- 
lent, and they had notice of it. Turner et al. vs. 
BON GE Plevcnccccssccccese sccevecsoneeseses 
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3. Where neither deed is recorded within the time pre- 
scribed by law, the oldest has the preference, and not 
the one first recorded. Ibid. 

4, Where the question on trial was whether certain deeds 
were forgeries, and evidence of the insanity of the 
grantor at a certain time was admitted as tending to 
show that he did not execute the same, it was error in 
the Court to charge the jury that if the grantor was 
insane at the time of their execution, the deeds were 
void. Ibid. 

. Where a deed is attacked for forgery, the admission 
of one of the heirs of the grantor, said heir having 
since died, as to its genuineness, being apparently 
against his interest, is incompetent evidence. Ibid. 


DELIVERY. See Factors, 2. 
DEMAND. See Pleadings, 2. Railroads, 5. 
DISTICT COURT. See Officers, 1, 2. 
DIVORCE. 


. The verdict in this case, granting a total divorce, was 
not contrary to the evidence, or to law, or to the 
weight of the evidence, and where the property which 
is given by the verdict to the wife and children—she 
being the libelant—was the property of the wife at 
the time of filing the libel, it is not on that ground 
liable to be objected to by the husband. If the giv- 
ing to the children an interest in such property could 
be excepted to, it was a matter of which the libelant 
only could complain, and not the defendant. O’Hal- 
loran vs. O Halloran......sceevereeeee on ... 301 


2. An infant married woman may maintain an action for 
adivorce. Besore vs. Besore.....e.sseee revere seeee O18 

3. The discretion of the Superior Court as to the amount 
allowed as temporary alimony will not be interfered 
with unless abused. bid. 

4, Temporary alimony for the wife should embrace a rea- 
sonable allowance for her support pending the litiga- 
tion, taking into consideration her physical condition 
and ‘ability to contribute something towards her own 


support. bid. 
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DORMANT JUDGMENT. See Judgment, 1, 10. 


DRUNKENNESS. See Criminal Law, 14. 
EDUCATION. See Corporations, 9, 10, 11, 12, 13. 
EJECTMENT. 


The sheriff, under a writ of possession based upon a judg- 
ment rendered in an action of ejectment, has no au- 
thority to receive an affidavit from a person not a party 
to said suit, to the effect that she did not hold posses- 
sion of the land as tenant under the plaintiff or de- 
fendant in ejectment, “or any one else.” Powell et al. 
9B, TAMIR cc cceccince coscescessee secses escees eccccccee: @. eneeee 

See Deed, 1, 2. 

EQUITY. 


1. When A filed a bill against the City Bank of Macon, 
charging that he was the holder of a mortgage made 
by B on certain real estate, founded on a valuable con- 
sideration ; that the said City Bank was also the holder 
of a mortgage made to it by B upon the same prop- 
erty ; that the mortgage to the bank was given to secure 
the payment of a note made to the bank by B for the 
loan of money at more than seven per cent. per an- 
num, and was therefore null and void; that the mort- 
gage to the bank was of older date than the mortgage 
to A; that the junior mortgage contained upon its face 
notice of the mortgage to the bank; that the mortgage 
to the bank had been regularly foreclosed by rule nisi, 
notice and judgment of the Superior Court of the 
county of Putnam, where the land was situated, and 
ordered to be sold to satisfy it; that B was insolvent, 
and that unless A could set aside this illegal mortgage, 
he would lose his money. The bill prayed an injunc- 
tion. The defendant, on the rule to show cause, de- 
nied there was equity in the bill, and insisted that if 
the complainant had any remedy, it was at law, under 
sections 3903 and 3892 of the Revised Code. The 
Judge refused the injunction, and the complainant ex- 
cepted : 

Held, That there was no error in the judgment of the 
Court refusing the injunction. Admitting that the 
note, to secure which the mortgage to the bank was 
given, is null and void for usury, if the complainant 
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has any remedy, it is only under sections 3903 and 
3892 of the Code, and as that remedy, if it applies to 
his case, is made ample and complete, equity has no 
jurisdiction. Gatewood vs, City Bank of Macon et al. 


. When A filed a bill in equity against C’s administra- 
tor, alleging that he (A) and B had, during the late 
war, traded lands; that B was at the time indebted to 
C for a part of the purchase money of the land, but C 
was refusing Confederate money, so that the debt could 
not be paid; that for this reason A only gave to B his 
bond for titles to the land he let him have; that B af- 
terwards traded the land he got of complainant to D 
and transferred the bond; that shortly after this, com- 
plainant received a message from C, then in life, that 
he might safely make a deed to D, as he (C) was now 
willing to take Confederate money from B for his debt; 
that knowing positively that B had the money and 
was ready to pay, he, (A,) in consequence of this mes- 
sage, made titles to D and took up his bond ; that he 
is informed that B soon after tendered the Confederate 
money to C, who refused it ; that C had died, and his 
administrator, the defendant, was proceeding to levy 
his judgment, which was a judgment on the foreclosure 
of a mortgage on the land. The bill prayed a perpet- 
ual injunction against the mortgage, and a temporary 
injunction until the trial. The Court granted the tem- . 
porary injunction. C’s administrator, the defendant, 
answered the bill, denying, on his information and be- 
lief, the sending of the message and the tender of Con- 
federate money, and moved to dissolve the injunction 
and to dismiss the bill for want of equity. The Court 
dissolved the injunction and dismissed the bill : 

Held, 'Vhat there is equity in the bill, for which complain- 
ant has no remedy at law, and that it was error to dis- 
miss the bill. Lee vs. Clark, ex’r.....cecccccoveceeees — 


3. The defendants cannot by cross-bill, claim damages 
from the complainant who resides in a different county, 
alleged to have been sustained by the wrongful suing 
out of the writ of injunction in said case. Husseys, 
adm’rs, vs, Neal et al 


4. Under the facts of this case there was equity in the 
cross-bill of the defendants, and the Court did not err 
in refusing to sustain the demurrer to the same. Ibid. 

0. A bill was filed by a purchaser at a sheriff’s sale, 

VoL. xix, 42, 
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under a common law fi. fa. against a former purchaser 
of the same land at a sale by virtue of a tax fi. fa., to 
set aside and cancel the deed made to such former per- 
son. The issue thus made, and the finding thereon by 
the jury in favor of complainants, did not authorize 
the Chancellor to decree the cancellation of the deeds, 
both of defendants and complainants, and to direct 
that the land be resold under the common law fi. fa. 
If the defendant in execution, or his creditors, had 
any equities in the premises requiring a resale, they 
should have been parties to the proceedings, which 
could have been done on their own motion. Burke et 
al. vs. Wilkins et al........+00 cetecccesecseces peecnedinensies 257 
When a bill was filed, seeking the partition of a lot of 
land between tenants in common, and an account, the 
complainants claiming seven-eights and the defendants 
one-eighth, and fails to show whether the defendants 
were in possession of a greater portion of the land than 
their share, or whether said defendants were holding 
adversely to the complainants, or anything going to 
show a liability on the part of the defendants, as ten- 
ants in common, to account for the rents and profits of 
the land, a demurrer thereto was properly sustained. 
Landsdale et al. vs. Brown et al 

. If the other allegations in the bill had been sufficient, 
the number of parties defendant might have been a 
good ground for equity jurisdiction to prevent a mul- 
tiplicity of suits. bid. 

. On August 10th, 1859, a verdict was rendered in favor 
of B. and wife against R. “for the premises in dispute, 
and $200 00 for rent,” on a bill filed by B. and his 
wife against R., claiming one undivided half of a cer- 
tain lot of land, to-wit: one hundred and one acres. 
Upon this verdict a decree was entered in favor of the 
complainants for fifty-one and a half acres off the south- 
east corner, and fifty-one and one-half acres off the 
northwest corner of said lot, also for the rent, and di- 
recting the sheriff to place the complainants in posses- 
sion. An attempt was made to divide the lot in accord- 
ance with this decree, but R. objected, as it interfered 
with his possession which he had held for many years 
under his deed, and under,a division had between him 
and B. and wife, many years before the filing of said 
bill. Nothing more appears to have been done towards 
the enforcement of said decree, except that R. paid the 





INDEX. 


$200 00 for rent and abandoned all that part of the 
land which B. and wife claimed under the original di- 
vision. On February 2d, 1870, a writ of possession 
was ordered to be issued on said decree to put one S., 
who was not a party to the same, in possession of the 
southeast corner of said lot. R. filed his bill to reform 
said decree and to enjoin said writ of possession. The 
Court charged the jury that if R. knew of the decree, 
he had delayed too long in filing his bill to reform the 
same, to be allowed the relief prayed for. This charge 
was error, tenew vs. Darley et al....... ee 


. The statute of limitations applicable to bills of review 
was suspended from November 30th, 1860, to July 
21st, 1868. Lbid. 


10. A and B, mechanics, sued out an execution, which 
was void under the foregoing rule, against T. A., and 
a house built under a contract with him, The execu- 
tion was levied on the house. It was sold by the 
sheriff and bought by Wooten & Taylor, the defend- 
ants. The lot on which the house stood belonged to 
E. A., who brought ejectment against Wooten & Tay- 
lor. The defendants set up, by plea, that E. A. lived 
adjoining to the lot where the house was being built, 
and never gave notice of her right or title, and that 
from such default on her part, the builders would, in 
equity, have a lien on the house for the unpaid portion 
of their claim, and that the purchasers at sheriff’s sale 
should be subrogated to their rights and allowed the 
amount that was due the builders. T. A., who had 
the house built, was not a party to the cause, nor did 
it appear what the debt against him was, except by the 
illegal proceedings to enforce the lien claimed: 

Held, That even if the defendants could, with proper 
parties and proof, assert such an equity, yet it was nec- 
essary-that T. A. should have been made a party, and 
the amount of his debt due the builders should have 
been shown by evidence other than the void proceedings 
to enforce the mechanic’s lien. Wooten et al. vs. Archer. 388 


11. Courts of equity will not interfere with the regular 
course of an administration, by appointing a receiver 
to take the assets of the estate out of the hands of the 
administrator, unless the danger be imminent, and the 
charges in the bill are positive and specific. Powell vs. 
Quinn ef al.....seceee “ a 
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12, Land was devised to the wife for life, and at her 
death to be equally divided between two daughters, L. 
and E. Judgments were obtained against the repre- 
sentative of the estate on debts due by the testator. 
After the rendition of the judgments and death of the 
tenant for life, the land was equally divided between 
the daughters, L.and E. Subsequent to this L. mort- 
gaged the portion she received to C. Plaintiffs in the 
judgments caused their executions to be levied on the 
share received by E. The executions not being satisfied 
from the proceeds of this levy, they were lev ied on the 
land of L. C., the mortgagee, filed a bill to enjoin the 
sale under this levy, on the ground, amongst others, 
that plaintiffs made an agreement with E. or those 
holding under her, w hereby they remitted all claims 
on her land for $1,000 00, when the same was worth 
nearly four times that sum, and that thereby the whole 
of the balance of the executions, amounting to about 
$6,000 00, is sought to be enforced against the land of 
L., on which he holds the mortgage: 

Held, That the right of contribution existed between L. 
and E. as to the payment of the executions, and if the 
creditors discharged all claims on the land of E, for 
less than the proportionate share of her liability to con- 
tribute to L., C., as the creditor of L., by mortgage, 
which has been foreclosed, is entitled to assert her 
rights, as well as his own equities arising out of such 
facts, against such creditors. Compton & Sons vs. 
Pitman et al......++ sendnee ensth soinddsamsibinseds vadsiodanese - 612 

13. If the facts recited are established on the final hear- 
ing, and a sufficient showing was made on the appli- 
cation for injunction, to entitle complainant to such 
hearing—only one-half of the amount of the execu- 
tione—not deducting the credit of $1,000 00 collected 
of E., should be enforced against the land mortgaged 
to C. The levy should proceed and the land be sold, 
and the amount it may bring, in excess of one-half of 
the executions, should be impounded by direction of 
the Chancellor to abide the final determination of the 
cause. Ibid. 

14. As special verdicts may be found upon the trial of 
equity causes, there was no error in overruling the 
motion for a new trial as to some of the defendants, and 
granting it as to others. King et al. vs. King et al..... 622 
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ESTOPPEL. See Judgment, 8. 
EVIDENCE. 


1, There was no error in admitting the record of the in- © 
dictment and conviction for the opprobrious words. It 
went to show a motive, and to explain the threats and 
words of the prisoner. Kelly vs. T’'he State 12 

2. When a suit was brought against the administrator of 
A, charging that A, during his lifetime, had, as.admin- 
istrator of complainant’s father, bought the lands of 
the estate at his own sale at less than their value; that 
the lands had, since A’s death, been distributed to his 
heirs, and were now in the hands of B and C, as pur- 
chasers from said heirs with notice. The bill prayed 
that the deeds be canceled, and the lands be delivered 
up; or, if this could not be done, that the administra- 
tor of A account for their true value, as well as account 
generally to complainants for the devastation of his in- 
testate as administrator of complainant’s father. On 
the trial, the defendant offered to prove that the land 
brought its true value, and that the sale was fair, and 
this evidence the Court refused: to permit : 

Held, That, as one object of the bill was to recover the 
true value of the land, this was proper evidence, and 
that, as the jury had by their verdict failed to cancel 
the deeds and return the land, but found a money ver- 
dict, a new trial ought to be granted for this error of 
the Court. Stripling et al. vs. Stripling et al...... 1.004 

3. Where the description in a deed is so ambiguous as to 
leave it doubtful whether a certain piece of land was 
intended to be included in what was conveyed, parol 
evidence is admissible to identify the premises. Hul- 
sey et al. v8. Clark... ...secsesscceees pactaressidameoas eesccess 

4. When, on the trial of a claim case, it appears that the 
defendant, after the date of the judgment, had conveyed 
the land to the claimant, and Jackson was introduced 
to prove that some years previous to the date of the 
judgment he had bought the land from defendant and 
paid the consideration money, but had taken no deed 
or other writing, and that the deed made to the claim- 
ant by defendant was made at his (the witness’) re- 
quest ; that he had sold the land to the claimant and 
received the consideration, and the defendant had, at 
his request, made the deed to the claimant, in pursu- 
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ance of the purchase and payment several years before 
the judgment: 

Held, That the testimony was not illegal under the rule 
that express trusts must be in writing. Johnson vs. 
RECOOMD, 6889 ....00000 :05000 cosese secceses jepesustebees sasesdida 

5. Where a deed is attacked for forgery, the admission of 
one of the heirs of the grantor, said heir having since 
died, as to its genuineness, being apparently against 
his interest, is competent evidence. Turner et al. vs. 
BOE BB revticcstieccesecios acsisinnendsddnubidebencdsnenen , 

6. Though the statement of an obligee in a bond for 
titles, made to his assignee at the time of its transfer, 
to the effect that the purchase money was payable in 
Confederate currency, is not admissible as evidence 
against the obligor, yet if there be other testimony 
sufficient to authorize the jury to scale the claim under 
the ordinance of 1865, and they do so scale it, this 
Court is not bound to grant a new trial, especially if 
substantial justice appears to have been done. Wil- 
liams et al., ex’rs, vs. Phipps. ....++. panna pe sensascaas 


. Where a plaintiff, in 1869, sued two joint and several 
makers of a promissory note, executed in 1863, due 
one day after date thereof, and after the Ist day of 
January, 1870, dismissed the.action against one of the 
defendants and obtained a judgment against the other, 
there being no plea filed by the latter, such dismissal 
was not a discharge of the defendant against whom 
the judgment was rendered. If the party against 
whom judgment was obtained was a surety and the 
other was principal, the rule would be different. M€e- 
Clirter 00. Tiarnah ob GI... ..cccccosccccccescccsescccsosccceses 

. On the hearing of a bill filed by such defendant, pray- 
ing an injunction against the judgment and execution 
issued thereon, and one of the issues being whether the 
defendant against whom the judgment was obtained, 
was the security of the party who was dismissed from 
the suit, the note not showing that fact, parol testi- 
mony is admissible to show what was the understand- 
ing and agreement of the parties to the note on that 
point, at the time of its execution. Ibid. 


. Where L., in the presence of B., deposited a cotton 
receipt of B. with K. to hold for L. as collateral secu- 
rity for a debt due by B. to L., it is not competent on 
the trial of a garnishment against K., sued out on an 


175 
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attachment against S., to prove by the sayings of B. 
that the debt for which the deposit was made as col- 
lateral, was an account made by B. with S. Nor was 
the answer of B. to a summons of garnishment. served 
upon him in the same case, admissible to prove that 
fact. Strupper vs. King 

10. Johnson sued Cutts on a contract dated January Ist, 
1868, to deliver to plaintiff one hundred and sixty- 
two and a half bales of cotton in the fall of 1868, of 
the crop grown that year. On the trial, defendant 
proposed to prove by parol that Johnson sold land to 
one Carlton in 1866 for one hundred and eighty bales 
of cotton, which were to be delivered in the fall of 
1867, and gave bond for titles; that in December, 
1866, Charlton transferred the bond to defendant, who 
afterwards executed to plaintiff the contract sued on, 
and that the last contract was only a renewal or exten- 
sion of Charlton’s contract, and that defendant was 
only to pay plaintiff what was due on Charlton’s con- 
tract for the portion of cotton not delivered by Charl- 
ton, estimating it at its value at the maturity of 
Charlton’s contract : 

Held, That the testimony was inadmissible. Cutts vs. 
Johnson : 370 


11. Where a Confederate contract was the subject of in- 
vestigation before the jury, it was error in the Court 
to refuse to allow the plaintiff to prove the price of corn 
and other articles at the date of such contract, as it 
would have tended to have shown the value and pur- 
chasing power of Confederate money at that time, so 
as to have enabled the jury to adjust the rights of the 
parties, under the provisions of the Ordinance of 1865, 
on principles of equity. Johnson vs. Gray, ea’r 


12. When the maker of a note, dated in 1863, pleads, 
that the same was payable in Confederate currency, and 
the only evidence on the trial is the date of the note, 
and that the consideration expressed therein was cotton 
in the gin-house of the payee, and his growing crop of 
cotton, the defendant being a competent witness, al- 
though the payee is dead, his evidence is the best evi- 
dence which exists of the fact sought to be proved, and 
should be produced. Hudson, adm’r, vs. Spence 

13. The testimony of a witness was taken by interroga- 
tories. When the case was tried, the witness being 
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present, was introduced and examined orally. Ona 
subsequent trial of the same case, the witness then be- 
ing absent, his depositions were read. The adverse 
party was allowed to prove, by way of impeachment, 
that the evidence of the witness, when examined in 
Court on the first trial, was different from his testi- 
mony as it appeared in the interrogatories. The de- 
fendant, in whose behalf the interrogatories were read, 
had testified on the trial that the witness had stated to 
him what was substantially the same as was proven by 
the impeaching witness: 

Held, That the admission of the testimony is no ground 
for a new trial. Guerry, Oatis & Co. et al. vs. Brown. 

14. On the hearing of a bill filed in a claim case, a con- 
sent decree was taken that the land levied on should 
be sold by the sheriff, and that the attorney for plain- 
tiff in execution should pay out of the proceeds of the 
sale the cost, and a certain amount to the attorneys of 
claimants. Other property of the defendant in execu- 
tion was subsequently sold under other judgments 
against him. On a motion to distribute the money 
arising from the last sale, the first mentioned judg- 
ment being the oldest, and not being fully paid by the 
sale of the land, it was competent for the defendant in 
execution and plaintiffs in the younger judgments to 
prove by parol that the consent decree and sale under 
it were to be a satisfaction of the older judgment. 
Kong v0. Greer, 630, B Gb .seccce vecssece sosccocsssvescseee 

15. Where a lot of paper and paper bags was shipped to 
the plaintiff by railroad, and upon its receipt, it was 
weighed upon scales not marked, but which were pro- 
ven to be correct, and the paper was found deficient in 
quantity, as described in the railroad receipt, it was 
not error to admit the evidence of the weighing, not- 
withstanding the failure to procure the marking of the 
scales. Southwestern R. R. Co. vs. Cohen 

16. If illegal evidence be admitted by a Justice and no 
objection be made at the trial, both parties being rep- 
resented by counsel, the admission of the evidence is 
not a good ground for a certiorari. Ibid. 


EXECUTION. 


1. Shorter sold land to Rice, against whom there was a 
judgment, and gave Rice a bond for title. Rice, with- 
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out paying any of the purchase money, sold to Free- 
man, agreeing to transfer Shorter’s bond, but not 
having it at the time, gave Freeman his own bond. 
This was in 1860. Freeman at once paid a portion of 
the purchase money to Rice and went into possession. 
A short time afterwards, Freeman paid a sufficient 
amount to pay Shorter, which was done with the money 
so advanced, leaving a portion still unpaid to Rice. 
Freeman subsequently, in 1862, forwarded this to 
Rice, who, by express, sent his own deed to Freeman. 
Freeman demanded the bond of Shorter, and Rice re- 
plied that he had given him that before. Nothing 
more was done until 1867, when the judgment credi- 
tor levied on the land as Rice’s property, and after this 
levy, Freeman obtained Shorter’s deed without war- 
ranty : 

Held, That no title ever vested in Rice which was the 
subject of levy and sale. Akin vs. Freeman 


2. A defendant in execution, though he may have equities 
which would entitle him to file a bill for the purpose 
of setting aside the judgment on which the execution 
issued, has no right, unless he shows special reasons 
therefor, to enjoin the levy and sale under the execu- 
tion, of property which he alleges in his bill belongs 
to and is in the possession of another person. Such 
owner of the property may assert his own rights in 
the premises in such a way as the law provides, and 
the defendant’s right can be determined on the final 
trial of his bill. Tompkins vs. Tumlin......... ocesaee ois 


3. It appearing from the evidence that the execution had 
been assigned by the original plaintiff, in whose name 
it was then proceeding, to another, who had since died, 
there being no written evidence thereof, it was not error 
in the Court to disallow a motion to suggest the death 
of the transferee upon the record, and to continue the 
case until his estate was represented. Brown vs. Gill. 549 


4. A sheriff having in his hands an execution against 
B., founded on a debt contracted since 21st of July, 
1868, sold property of the defendant for about $3,- 
000 00. P. having an older judgment, obtained in 
1866, for about $1,000 00 gave the sheriff notice 
and claimed that much of the money. The sheriff paid 
to the younger judgment $2,000 00 of the money, and 
retained $1,000 00 in hand to answer the judgment of 
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P., and P. ruled the sheriff for the amount of his 

judgment. Pending this rule, the defendant, who had 

a this money to be set apart as an exemption 
y the Ordinary, claimed the money: 

Held, That it is error in the Court to hold that the de- 
fendant was entitled to the money as an exemption as 
against the fi. fa. of P. P. is not estopped from insist- 
ing on his right to the $1,000 00, because he has 
failed to require the sheriff to bring into Court the 
whole amount raised at the sale. Peters vs. Bradford. 

. A rule nisi against a sheriff is not demurrable for un- 
certainty which sets forth at its head the name of the 
plaintiff and defendant of the fi. fa., the amount of the 
principal and interest at the date of the judgment, the 
Court to which the fi. fa. is returnable, and which 
alleges that the sheriff has had the fi. fa. long enough 
to have made the money. Lee vs. Armstrong 

. Two fi. fas. may be included in one rule nisi against 
the sheriff, and if one of them be not fully described, 
a general demurrer does not lie to the rule. Ibid. 


FACTORS. 


. An agent of a factor is not liable to a third person for 
failing to transmit his orders to the principal of the 
agent as to the sale of cotton consigned by such third 
person to the factor. Reid vs. Humber........0+.+0+- o- 207 


. When a commission merchant and factor advanced 
money to a planter to purchase supplies, the planter 
agreeing, in writing, to deliver to the factor, at his own 
house, in Macon, enough of the crop upon which the 
money was thus advanced to pay for the said advance, 
and the planter accordingly did deliver at the depot 
of the Southwestern Railroad at Montezuma, such 
cotton, consigned to the factor, at Macon, and after such 
delivery the cotton was seized to satisfy a lien under 
the Act of 1866, given to a third person and prior to 
the factor’s advance, but not foreclosed until after the 
delivery of the cotton at the depot, so consigned to the 
factor : 

Held, That the delivery at the depot of the cotton con- 
signed to the factor, was, for the purpose of the lien, 
a delivery to the factor, and his special property there- 
upon attached, even against other liens under the Act 
of 1866, given prior to the factor’s advance, if the fac- 
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tor had no notice of said liens prior to his advance, 
and there was no foreclosure of the prior lien before 
the delivery at the depot, as described. Hardeman & 


Sparks vs. De Vaughn......++. jnbiihinbiatintaevsiokinseinige 
See Lien, 2, 3, 4, 9, 10, 11, 12. 


FRAUDS—STATUTE OF. 


1. Ina parol contract by an agent for the purchase of 
ninety-two bales of cotton then packed and pointed 
out, at a stated price per pound, estimating the bales 
at five hundred pounds each, subject to correction on 
weighing, it was also verbally agreed that the seller 
should haul the cotton to a certain place for the buyer ; 
that if it was burned it should be the loss of the buyer ; 
that the agent need not pay the money, but hold it for 
the buyer to check on as he might want it, and no act 
was done by either party as to the payment or deliv- 
ery, and the seller afterwards refused to deliver the 
cotton, and the agent returned the money to his prin- 
cipal : 

Held, That this did not make a case of actual receipt by 
the buyer, or of payment, as required by the 17th sec- 
tion of the statute of frauds, so as to render the seller 
liable in an action of trover for the cotton. No merely 
verbal stipulations in the contract, and as part of the 
contract, are sufficient to take it out of the statute. 
Bowers vs. Anderson, adiv’r......++. ipntecemmemanccinte oper 


. Where the terms of a parol contract for the rent of 
land were, that the tenant should pay a certain por- 
tion of the crops for rent, “that he should repair the 
fences around the cleared land, and the landlord was 
to pay him for it, that he was to stay on the place one, 
two, three, four or five years, if both parties were will- 
ing, and at all events until he should get pay for the 
work done on it,” and the tenant did repair the fences, 
and paid the rent, except of the cotton, which he re- 
tained, the landlord still owing upwards of $40 00 
after allowing for the rent cotton, for work done in 
repairs : 

Held, There was such a performance of the contract by 

the tenant, that the landlord could not, on the expira- 

tion of the first year, treat him as a tenant at will, so 
as, on a notice to quit, without payment, or tender of 
what was due for repairs, to be entitled to a warrant 
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to dispossess him as a tenant holding over. Petty vs. 
TARR 000000 ss ccsesosceres wadbssocdsserdseess sine’ 60 .enecbsenes’ ae 


GARNISHMENT. 


1. Where L., in the presence of B., deposited a cotton 
receipt of B. with K. to hold for L. as collateral secu- 
rity for a debt due by B. to L., it is not competent on 
the trial of a garnishment against K., sued out on an 
attachment against S., to prove by the sayings of B. 
that the debt for which the deposit was made as col- 
lateral, was an account made by B. with S. Nor was 
the answer of B. to a summons of garnishment served 
upon him in the same case, admissible to prove that- 
fact. Strupper vs. King 

2. Where the purchaser of the homestead gave his note 
for a portion of the purchase money, and a judgment 
creditor of the vendor sued out a garnishment and ob- 
tained judgment thereon against the purchaser for the 
amount of the note, prior to the decision of the Supreme 
Court of the United States in the case of Gunn vs, 
Barry, and afterward levied the judgment against the 
vendor on the land, equity will enjoin him from en- 
forcing the judgment obtained on the garnishment for 
the unpaid portion of the purchase money. Gunn et 
al. vs. Thornton.....ccceceeees eee eases ccccenecoccescsscsssees SOM 


HOMESTEAD. 


1. On the trial of an appeal from the judgment of the 
Ordinary allowing two lots of land, by their numbers 
and district, as a homestead, the proceedings showing 
the number of acres, and the issue is, whether the 
homestead set apart by the Ordinary is not in value 
greater than $2,000 00 in specie, and, in the evidence, 
the value is given by the witnesses at certain rates per 
acre—the jury may find by their verdict in favor of 
the homestead as allowed by the Ordinary, if they be- 
lieve, from the testimony, it does not exceed in value 
the constitutional limit. And if from the evidence 
they believe it does exceed in value said limit, they 
may reduce the number of acres, and specify how much 
and what part of the land shall be allowed as a home- 
stead, so that the same shall not be of greater value 
than $2,000 00 on a specie valuation. Crawford et al., 
executors, vs. Ward ... edessernndssostesesice seeletees “a 
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2. Where a sheriff levies a mortgage execution upon the 
land of the defendant, but before the sale was notified 
that the defendant’s wife had a homestead set apart in 
the same, and an appeal had been taken to the Supe- 
rior Court, the sheriff does not render himself liable 
to rule by postponing the sale until the plaintiff could 
obtain an order of Court directing him to sell the land, 
if it was his duty todo so. Van Horn vs. Bradford. 


3. A judgment for the purchase money of land, where 
the land has been sold for its satisfaction but does not 
fully discharge the debt, is not such an incumbrance 
or lien on the crop made on the premises which was 
matured and gathered before the levy on the land, as 
will defeat the right of the family of the vendee to the 
crop as an exemption, etc., under the homestead law. 
Johnson vs. Holmes 


4, The sale of a homestead in February, 1871, under the 
11th section of the Homestead Act of 1868, did not 
discharge it from the lien of judgments then existing 
against the owner thereof, which were founded on 
debts created prior to the time when the present Con- 
stitution went into operation. Gunn et al. vs. Thorn- 


Re sanis didaateenavddimmli abenile Wacidecidib bite’ 380 


5. Where the purchaser of the homestead gave his note 
for a portion of the purchase money, and a judgment 
creditor of the vendor sued out a garnishment and ob- 
tained judgment thereon against the purchaser for the 
amount of the note prior to the decision of the Supreme 
Court of the United States, in the case of Gunn vs. 
Barry, and afterward levied the judgment against the 
vendor on the land, equity will enjoin him from en- 
forcing the judgment obtained on the garnishment for 
the unpaid portion of the purchase money. Ibid. 


6. The complainant in this case does not show that he 
had put improvements on the land of such character 
and to such an extent as will entitle him to an account- 
ing therefor, for reimbursement. Ibid. 


7. What the rights of the purchaser may be, as to the 
proceeds of the sale by the sheriff under the judg- 
ments against the vendor of property purchased by him 
with the money that has been paid by such purchaser, 
we do not now determine, as that question is not prop- 
erly made in the record for a decision by this Court. 
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If there be such a sale, he can be heard when the ques- 
tion as to the distribution of the money arises. bid. 

. A sheriff having in his hands an execution against B., 
founded on a debt contracted since 21st of July, 1868, 
sold property of the defendant for about $3,000 00. 
P. having an older judgment, obtained in 1866, for 
about $1,000 00, gave the sheriff notice and claimed 
that much of the money. The sheriff paid to the 
younger judgment $2,000 00 of the money, and retain- 
ed $1,000 00 in hand to answer the judgment of P., 
and P. ruled the sheriff for the amount of his judg- 
ment. Pending this rule, the defendant, who had pro- 
cured this money to be set apart as an exemption 
by the Ordinary, claimed the money: 

Held, That it was error in the Court to hold that the de- 
fendant was entitled to the money as an exemption as 
against the fi. fa. of P. PP. is not estopped from in- 
sisting on his right to the $1,000 00, because he has 
failed to require the sheriff to bring into Court the 
whole amount raised at the sale. Peters vs. Bradford. 


. Where, in March, 1872, a homestead in the realty 
and personalty of the husband was set apart to the 
wife, and a levy of an execution immediately after- 
wards made on the balance of the land, and the hus- 
band died in April, 1872, pending the levy, the wife 
is not entitled to twelve months’ support out of the 
proceeds of the sale of such balance. If there be spe- 
cial grounds set up by the wife, such as that the home- 
stead exemption is not of the value of the twelve 
months’ assignment, she should show that fact. Sin- 
Gielath;  G,, C0, FEMI + <0cccccenscenneess cooncecsces socvensse 

10. Where H. is indebted to S., and to secure him for 
the debt due, and for a further advance of money made 
by him to H., H. and his wife, with the approvai of 
the Ordinary, convey the homestead which had been 
set apart for the benefit of the family of H. to the 
creditor, and he, at the same time, takes the notes of 
the husband for the debt, and executes a bond to make 
titles to him for the same land, upon the payment of 
the notes: 

Held, That the whole transaction constitutes nothing 
more than a mortgage, and the rights of the beneficia- 
ries of the homestead arising out of these facts can be 
set up by the husband in an action against him by the 
creditor to recover the land. Shaffer vs. Huff.......... 589 
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11. The fact that the creditor and the husband, on the 
maturity of the notes, agree between themselves, with- 
out the consent or approval of the wife or the Ordi- 
nary, to cancel the bond and the notes, does not de- 
prive the wife and children of their rights under the 
agreement, J bid. 


HUSBAND AND WIFE. 


1, An infant married woman may maintain an action for 
a divorce. Besore vs. Besore......+. sosnned $0 baees inoannd 


2, Suit was brought against the maker and indorser of a 
promissory note, dated August 29th, 1866. The ma- 
ker pleaded that the payee and indorser of the note 
was his wife at the time the note was executed, and 
had no separate estate. The indorser specially pleaded 
thesame. ‘The suit was discontinued as to the indorser. 
On demurrer, the plea of the maker was stricken by 
the Court : 

Held, That this was not error, and that the husband was 
liable to the plaintiff, either as bearer, if the wife was 
not legally competent to make the indorsement, or as 
indorsee, if she was; and any defect as to the charac- 
ter in which he sued was amendable, and is cured by 
the verdict. And the more especially is the husband 
liable in this case, as the plea does not charge, nor was 
it offered to be proved, that the plaintiff had knowledge 
that the payee and indorser was a married woman, and 
it appears that he was the holder of the note before its 
maturity. Leitner vs. Miller.....02..+++ oneness 


3. Suit was brought against the maker and indorser of a 
promissory note, dated March, 1866. The maker filed 
a plea that she was a married woman when the note 
was executed and had no separate estate. The indorser 
pleaded the same, alleging that the maker was his wife, 
and that he was an accommodation indorser. The 
Court, on demurrer, struck the plea of the ‘indorser. 
Neither plea alleged notice to plaintiff, who obtained 
the note before maturity from a prior indorser. No 
evidence was introduced or tendered to prove the facts 
alleged in the maker’s plea, and there was a verdict 
against both defendants : 

Held, There was no error. Leitner et al. vs. Miller 


4, Where H. is indebted to S., and to secure him for the 
debt due, and for a further advance of money made by 


378 


489 





680 INDEX. 


him to H., H. and his wife, with the approval of the 
Ordinary, convey the homestead which had been set 
apart for the benefit of the family of H. to the cred- 
itor, and he, at the same time, takes the notes of the 
husband for the debt, and executes a bond to make 
titles to him for the same land, upon the payment of 
the notes : 

Held, That the whole transaction constitutes nothing 
more than a mortgage, and the rights of the beneficia- 
ries of the homestead arising out of these facts can be 
set up by the husband in an action against him by the 
creditor to recover the land. Shaffer vs. Huff. ........ 

5. The fact that the creditor and the husband, on the 
maturity of the notes, agree between themselves, with- 
out the consent or approval of the wife or the Ordi- 
nary, to cancel the bond and the notes, does not de- 
prive the wife and children of their rights under the 
agreement. Ibid. 


See Divorce. 


ILLEGALITY. 


1. A defendant in execution who lodged with the levy- 
ing sheriff, on the 15th of September, 1871, an affida- 
vit that the legal taxes on the debt had not been paid, 
which affidavit was made for the purpose of arresting 
the sale, and did arrest the sale, and was prosecuted 
by the defendant to a trial as affidavits of illegality 
are tried, was liable, on the trial thereof, to the penal- 
ties provided by law for the filing of affidavits of ille- 
gality for delay only, provided the jury believed it 
was interposed for that purpose. White et al. vs. Has- 
Gelb 6b Gh cncdsccorccssnccrcecsencee soogesec Sbuddnczeececcsdeecese 

. On the trial of such case, the only legal issue which, 
under any valid law, could have been before the jury, 
was whether such affidavit was filed for delay only ; 
and plaintiffs having attached to the execution an affi- 
davit of the payment of taxes before the defendant 
filed his affidavit and proved the same on the trial, 
and the defendant offered no evidence, “ We, the jury, 
find for the plaintiffs ten per cent. damages,” was a 
legal verdict, and one that covered the whole issue. 
Ibid. 

. An affidavit of illegality to an execution having been 
filed on the ground of want of service, it was incum- 
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bent on the defendant to have produced the record of 
the suit and to have supported the allegations in his 
affidavit by evidence, the presumption of the law be- 
ing in favor of the validity of the judgment. Brown 
U8. GiUl...ssseeeeeeeseesseveceeeesecersencesscenseseeeeeneneeeees 
4. It appearing from the evidence that the execution had 
been assigned by the original plaintiff, in whose name 
it was then proceeding, to another, who had since died, 
there being no written evidence thereof, it was not er- 
ror in the Court to disallow a motion to suggest the 
death of the transferee upon the record, and to con- 
tinue the case until his estate was represented. Ibid. 


5. Grounds other than those taken in the affidavit of il- 
legality, cannot be insisted on at the hearing. bid. 
6. An affidavit of illegality to an execution from Whit- 
field Superior Court, in which the defendant alleged 
that he was never served with any process and copy of 
the declaration in the suit upon which said judgment 
was rendered ; that he was, at the time said action was 
commenced and up to the date of the judgment, a res- 
ident of the county of Randolph and not of the county 
of Whitfield, was properly dismissed on demurrer, as 
it failed to disclose that he had not acknowledged ser- 
vice of the declaration and process, and that he had 
not appeared and pleaded to the merits. Cobb vs. Pit- 
TR rccescccovccns cerese senatsnsessSedesensenctssocsonseusscess ‘ 

7. Where an affidavit of illegality was filed to a mort- 
gage execution on the ground that it had been paid, it 
was error to allow, upon the trial of the issue thus 
formed, a motion to be made to dismiss the levy and 
the execution on the ground that the mortgage was 
upon the growing crop, and, therefore, void. Monroe, 
Pg 00, CR IITY cess vinstacstanesdesionsacsscsased es wees. 630 


: IMPEACHMENT OF WITNESS. 
See Witness, 1, 5. 


INDORSEMENT. 


1, Suit was brought against the maker and indorser of a 
promissory note, dated August 29th, 1866. The ma- 
ker pleaded that the payee and indorser of the note 
was his wife at the time the note was executed, and 
had no separate estate. The indorser specially pleaded 
the same. The suit was discontinued as to the indor- 

VoL. xLix. 48, 
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ser. On demurrer, the plea of the maker was stricken 
by the Court: 

Held, That this was not error, and that the husband was 
liable to the plaintiff, either as bearer, if the wife was 
not legally competent to make the indorsement, or as 
indorsee, if she was; and any defect as to the charac- 
ter in which he sued was amendable, and is cured by 
the verdict. And the more especially is the husband 
liable in this case, as the plea does not charge, nor was 
it offered to be proved, that the plaintiff had knowl- 
edge that the payee and indorser was a married woman, 
and it appears that he was the holder of the note be- 
fore its maturity. Leitner vs. Miller 

. Although plaintiff’s name may be on the back of the 
note sued on, he may recover against the maker, as the 
law will presume, in the absence of proof to the con- 
trary, that an indorsement by him was never completed 
by delivery, or if he had delivered it so indorsed, that 
he had again taken it up, and was again the legal 
holder or indorsee. Ibid. 

. Suit was brought against the maker and indorser of a 
promissory note dated March, 1866. The maker filed 
a plea that she was a married woman when the note 
was executed, and had no separate estate. The in- 
dorser pleaded the same, alleging that the maker was 
his wife, and that he was an accommodation indorser. 
The Court, on demurrer, struck the plea of the in- 
dorser. Neither plea alleged notice to plaintiff, who 
obtained the note before maturity from a prior indorser. 
No evidence was introduced or tendered to prove the 
facts alleged in the maker’s plea, and there was a ver- 
dict against both defendants : 

Held, There was no error. Leitner et al. vs. Miller...... 


INFANT. See Husband and wife, 1. 


INJUNCTION. 


1. Land was sold at auction by 8.; C. gave notice at the 
sale of a claim of title; S. replied that he would 
warrant the title, and would give to the purchaser a 
bond, with ample security, to indemnify him against 
the loss of any sum that might be expended in improve- 
ments upon said property. Complainant purchased for 
$1,010 00, and paid one-fourth of the purchase money 
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in cash, and gave his three notes for the remaining 
three-fourths, taking the usual bond for titles from 8. 
Two of these notes were paid at maturity. The re- 
maining one was dishonored, because C. had commenced 
suit for the land. In the meantime, complainant had 
placed improvements thereon to the value of $400 00. 
S. obtained judgment for the amount of the last note, 
has filed a deed to the land in the clerk’s office, and 
has levied the execution upon the same. The Chan- 
cellor did not commit error in enjoining the sale, the 
injunction to be dissolved upon bond and security being 
filed by S. in the sum of $1,000 00, conditioned to 
indemnify complainant against loss on his improve- 
ments in case of the failure of his title. Seago et al. 
08. Bass... oaes seccessseesvecone soccccescescessoess 


2. When the agents of two sewing machine companies 
were competitors before the Georgia State Agricultural 
Society for the premium for the best machine, the suc- 
cessful party who secures the premium is not entitled 
to an injunction to restrain the other from publishing 
in a newspaper that he, and not the other, received the 
premium. Courts of equity will not restrain the pub- 
lication of a libel, nor use the writ of injunction to 
prevent parties from publishing untruths respecting 
their wares when there is no infringement of a prop- 
erty right. Singer Man. Co. vs. Dom. 8. M. Co. et al. 

3. When A filed a bill in equity against C’s administra- 
tor, alleging that he (A) and B had, during the late 
war, traded lands; that B was at the time indebted to 
C for a part of the purchase money of the land, but C 
was refusing Confederate money, so that the debt could 
not be paid ; that for this reason A only gave to B his 
bond for titles to the land he let them have; that B 
afterwards traded the land he got of complainant to D 
and transfered the bond; that shortly after this com- 
plainant received a message from C, then in life, that 
he might safely make a deed to D, as he (C) was now 
willing to take Confederate money from B for his 
debt; that knowing positively that B had the money 
and was ready to pay, he (A,) in consequence of this 
message, made titles to D and took up his bond ; that 
he is informed that B soon after tendered the Confed- 
erate money to C, who refused it; that C had died, 
and his administrator, the defendant, was proceeding to 
levy his judgment, which was a judgment on the fore- 
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closure of a mortgage on the land. The bill prayeda 
perpetual injunction against the mortgage, and a tem- 
porary injunction until the trial. The Court granted 
the tempory injunction. C’s administrator, the defend- 
ant, answered the bill, denying, on his information 
and belief, the sending of the message and the tender 
of Confederate money, and moved to dissolve the in- 
junction and to dismiss the bill for want of equity. 
The Court dissolved the injunction and dismissed the 
bill. 

Held, That as the statements of the bill, on which its 
equity depends, were not stated as in the complainant’s 
own knowledge, and was not supported by any affida- 
davits of their truth, the Court did not err in dissoly- 
ing the injunction. Lee vs. Clark, ex’r. 

4. Where a plaintiff sues for the balance iene on meee for 
the purchase money of land, and the jury, under the 
Relief Act of 1868, render a verdict returning the 
land to the plaintiff, requiring him to pay to the de- 
defendants $3,553 27, upon which a judgment was 
duly entered, and the defendants having obtained a 
supersedeas, carried the case to the Supreme Court, but 
withdrew the writ of error on the calling of the case 
in that tribunal : 

Held, That on a bill filed by the plaintiff stating the 
aforesaid facts, and that the defendants had remained 
in possession since the rendition of said judgment, re- 
ceiving large rents and profits; that the plaintiff had 
been compelled to pay a large amount as taxes upon 
the property to prevent its sale; that the defendants 
had procured an execution to be ‘issued on said judg- 
ment and levied on said land ; that plaintiff was ready 
to pay the amount required by said judgment, after 
deducting the rents and profits, and taxes expended as 
aforesaid, it was not error in the Chancellor to enjoin 
said execution, and to appoint a receiver to take charge 
of said land until the final hearing of the case. Col- 
lier et al. vs. Sapp, adm’r 

5. In this case, we think, under the answers and the in- 
contestible facts of the case, the Chancellor erred in en- 
joining the executions. They, and the connection of 
the defendants with them, had nothing whatever to do 
with the controversy growing out of the transaction in 
September, 1871. The defendants had a perfect right 
to buy them, and so far as appears by anything in these 
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proceedings, they have a right to collect them. Spence 
et al. vs. Steadman 


6. It is a well settled rule of law that parties may, if 
they please, really and truly sell property for a consid- 
eration actually passing, and at the same time secure 
the right to repurchase it at a future time for an agreed 
price, and if this be really the intent of the parties, 
the law will enforce it. It is also true that the differ- 
ence between such a transaction and a mortgage is often 
a very nice one, and that the Courts will scrutinize the 
matter very closely to discover whether there was, in 
fact, anything more intended than to provide a security 
for money due or advanced at the time, and all the 
facts will be looked to in search of the truth of the 
case. The great cardinal rule for testing the intent 
seems to be whether or not the relation of debtor and 
creditor was intended to exist between the parties— 
whether the property was taken in satisfaction and dis- 
charge of the sum due or advanced; or whether, not- 
withstanding the words of the conveyance, the relation 
of debtor and creditor was still to exist, to-wit: the 
right of the one to demand, and the obligation of the 
other to pay. Under this rule, we think, from the bill 
and answers, that the transaction begun in June, 1871, 
by the complainant’s offer, and accepted and acted on 
by both in September, 1871, as evidenced by the com- 
plainant’s proposal, the defendants’ acceptance, and the 
deed, lease, bond and payments, furnish, so far as ap- 
pears from the face of the papers, or from any facts 
appearing at the hearing, taking the answers of the 
defendants as evidence, was a contract of sale, lease 
and agreement to permit the complainant to rebuy, 
and not a loan of money, and scheme to evade the 
usury laws; at least, that under the uncontradicted 
answers of the defendants, it was error in the Judge 
to have considered the charges of the bill so far made 
out as to justify the injunction on that ground. What 
may be the truth of the case, as it may be made out at 
the trial before a jury, is not now the question. Ibid. 


7. As it is admitted on all hands that the $10,009 00 to 
be advanced for machinery has never, in fact, been 
advanced, and as it is perfectly apparent that this 
$10,000 00 was in the minds of the parties in fixing 
the amount to be paid on the repurchase, and as from 
the bill, answers and papers before the Court, there is 
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strong reason to believe that the rent was fixed at ten 
thousand dollars, instead of eight thousand dollars, 
in view of the expectation of all parties that this ad- 
vance would be made and the complainant get the 
benefit of it under his lease, and as it is admitted that 
the complainant has paid the $8,000 00 for the rent of 
1872, according to his construction of the amount 
really intended by the contract, we are of opinion 
that the facts, as they appear in the bill and answers, 
and by the proposition, lease and bond, justify the 
Court in considering the complainant to have made out 
such a prima facie case of compliance with the real 
intent of the lease as to authorize an injunction against 
his eviction for his failure to pay the $10,000 00, in- 
stead of $8,000 00, for the rent of 1872, and that the 
injunction against his eviction should be continued un- 
til the Ist of January, 1874, provided he keep the 
property insured, as agreed upon, and promptly pay 
$8,000 00 rent for 1873, in quarterly payments, on 
the Ist of April, July and October, and the 31st of 
December, 1873, with the right to rebuy at the end of 
1873, as provided in the bond, leaving the real truth 
of the amount of the rent for 1872 and 1873, as well 
as whether the transaction of September, 1871, was a 
mortgage or sale—the question of usury, and the other 
questions made, to be finally settled by the jury on the 
trial. Ibid. 

. Whether the complainant has performed the condition 
annexed to its grant so as to entitle it to the enjoyment 
of the exclusive franchise claimed, the evidence is con- 
flicting ; an injunction, therefore, should not be granted 
until the final hearing. Savannah, S. & 8S. R. R. Co. 
vs. Coast Line R. R. Co 

. A legatee or the purchaser of a distributive share in 
an estate may, in equity, set off the same against a 
judgment in favor of the executor against such legatee 
or owner of such share, where no special reason exists 
for the collection of the judgment by the executor. 
Doresy vs. Timmons  al.....0060cccccccesscccccccsscccosees 

10. One of the shares in the estate proposed to be set off 
or allowed against the judgments, belongs to complain- 
ant by survivorship, and she is not affected by a pre- 
vious bill filed by her husband (now deceased) for the 
same purpose as this, and dismissed by him. And 
though the judgments sought to be enjoined were ob- 
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tained against her husband, yet as they are levied on 
property belonging to complainant and would, if col- 
lected, be assets to which her legacy would attach, she 
has not lost her right to be heard. Ibid. 

11. The facts shown at the hearing for an injunction, en- 
title complainant to have the collection of the judg- 
ments stayed until her rights can be determined at the 
final trial. Ibid. 

12. The jury cannot, by their verdict, enjoin the com- 
plainant, where no cross-bill has been filed by the de- 
fendant containing a prayer therefor. Renew vs. Dar- 
ley et al...... csc ececscnenncsiens soteanoben spnecachaisdasnuassiod ° 


13. Where the purchaser of the homestead gave his note 
for a portion of the purchase money, and a judgment 
creditor of the vendor sued out a garnishment and ob- 
tained judgment thereon against the purchaser for the 
amount of the note prior to the decision of the Su- 
preme Court of the United States, in the case of Gunn 
vs. Barry, and afterward levied the judgment against 
the vendor on the land, equity will enjoin him from 
enforcing the judgment obtained on the garnishment 
for the unpaid portion of the purchase money. Gunn 
et al. vs. Thornton 

14. A State Court will not grant an injunction restrain- 
ing a party from applying for the benefit of the Bank- 
rupt Act under the bankrupt law of the United States. 
Fillingin vs. Thornton 

15. A defendant in execution, though he may have equi- 
ties which would entitle him to file a bill for the pur- 
pose of setting aside the judgment on which the 
execution issued, has no right, unless he shows special 
reasons therefor, to enjoin the levy and sale, under the 
execution, of property which he alleges in his bill 
belongs to and is in the possession of another person. 
Such owner of the property may assert his own rights 
in the premises in such a way as the law provides, and 
the defendant’s right can be determined on the final 
trial of his bill. Zompkins vs. Tumlin et al 


16. Courts of equity will not interfere with the regular 
course of an administration, by appointing a receiver 
to take the assets of the estate out of the hands of the 
administrator, unless the danger be imminent, and the 
charges in the bill be positive and specific. Powell vs. 
Quinn et al 
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17. The process of injunction ought not to be used to 
restrain one from selling property to which he has ap- 
parent title, except upon positive charges and strong 
grounds to believe such restraint necessary to prevent 
wrong. Ibid. 

18. Land was devised to the wife for life, and at her 
death to be equally divided between two daughters, L. 
and E. Judgments were obtained against the repre- 
sentative of the estate on debts due by the testator. 
After the rendition of the judgments and death of the 
tenant for life, the land was equally divided between 
the daughters, L. and E. Subsequent to this L. mort- 
gaged the portion she received to C. Plaintiffs in the 
judgments caused their executions to be levied on the 
share received by E. The executions not being satis- 
fied from the proceeds of this levy, they were levied 
on the land of L. C., the mortgagee, filed a bill to 
enjoin the sale under this levy, on the ground, amongst 
others, that plaintiffs made an agreement with E, or 
those holding under her, whereby they remitted all 
claims on her land for $1,000 00, when the same was 
worth nearly four times that sum, and that thereby 
the whole of the balance of the executions, amounting 
to about $6,000 00, is sought to be enforced against 
the land of L., on which he holds the mortgage: 

Held, That the right of contribution existed between L. 
and E. as to the payment of the executions, and if the 
creditors discharged all claims on the land of E, for 
less than the proportionate share of her liability to 
contribute to L., C., as the creditor of L., by mort- 
gage, which has been foreclosed, is entitled to assert 
her rights, as well as his own equities arising out of 
such facts, against such creditors. Compton & Sons 
vs. Pitman et al . 

19. The evidence at the hearing for an injunction, shows 
no equity arising out of the question as to part of the 
land received by L. being turned over to her by the 
tenant for life (who was the executrix) before the judg- 
ments were obtained, nor do the facts shown in the 
matter of the release by the creditors to L. of certain 
lands of her deceased husband’s estate, although he was 
a co-defendant in some of the judgments, authorize 
the injunction to be enlarged, as her claim for dower 
and twelve months’ maintenance, both of which had 
been assigned and set apart, would exhaust the same. 


Ibid. 
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20. This being a judgment refusing to grant an injunc- 
tion on a bill, answer and affidavits, we are not satis- 
fied that there was any abuse of the discretion of the 
Court, and there being no error of law, the judgment 
is affirmed. Parker vs. Green et al....scccecececeseeseese 


INSURANCE. 


Where a bill was filed against an insurance company to 
make them liable for certain cotton lost by the sinking 
of a steamboat, on the ground that their agent had 
fraudulently misled the owners, so as to induce them 
to believe that the cotton was insured by the company ; 
and the evidence showed that the agent, for whose act 
the company was sought to be charged, was the agent 
of several other insurance companies engaged in the 
same business at the same place, and there was noth- 
ing in the proof to show for which of the companies 
the agent was acting at the time he did the acts from 
which the fraud was sought to be inferred: 

Held, That a verdict against the company was illegal, 
and without evidence to support it, and it was error 
in the Court to refuse a new trial. Underwriters’ 
Agency vs. Seabrook, adim’r...corcecerevese 


INTEREST. 


1, Interest on an unpaid salary of an officer cannot be 
enforced against the county out of which the same is 
to be collected. Holtsclaw vs. Russ, Ordinary ; Giles 
08. SAME ... 0000. sececcas pressenseoeses sassesssesoccssonsoss whan 
2. Where an action is brought against warehousemen for 
the value of two bales of cotton entrusted to them, 
which they had failed to deliver on demand, it was 
not error in the Court to charge that the plaintiff was 
entitled to interest on the value of the cotton from the 
day of the demand as a part of his damages, and to 
refuse to charge that the jury might allow or withhold 
interest in their discretion. Garrard, ex’r, vs. Dawson. 


INTERROGATORIES. 


.- When answers to interrogatories were taken, by con- 
sent, without a commission, the execution and return 
of the interrogatories were not controlled by the pro- 
visions of the statute regulating the issuing and re- 
turn of commissions. Shorter vs. Marshall..........++. 
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2. The interrogatory, “Please state whether or not you 
have, from year to year, given in and paid all legal 
taxes chargeable by law on the debt which is the foun- 
dation of this suit?” is not so leading, under the pre- 
vious rulings of this Court, as to be excluded on 
exception taken Ibid. 

3. When a number of questions are asked in a single 
cross-interrogatory, this Court will not scan the an- 
swers as closely as if each was a separate interrogatory. 
If the whole answer taken together, is a substantial 
reply to the whole interrogatory, it will be held to be 
sufficiently full, though each question is not sepa- 
rately answered. bid. 


JOINT AND SEVERAL LIABILITY. 


. Where a plaintiff, in 1869, sued two joint and several 
makers of a promissory note, executed in 1863, due 
one day after date thereof, and after the 1st day of 
January, 1870, dismissed the action against one of the 
defendants and obtained a judgment against the other, 
there being no plea filed by the latter, such dismissal 


was not a discharge of the defendant against whom 
the judgment was rendered. If the party against 
whom the judgment was obtained was a surety and 
the other was principal, the rule would be different. 
MeCarter vs. Turner et al 

. On the hearing of a bill filed by such defendant, 
praying an injunction against the judgment and execu- 
tion issued thereon, and one of the issues being 
whether the defendant, against whom the judgment 
was obtained, was the security of the party who was 
dismissed from the suit, the note not showing that fact, 
parol testimony is admissible to show what was the 
understanding and agreement of the parties to the 
note on that point, at the time of itsexecution. J bid. 


JUDGMENT. 


. The eighth and twenty-ninth sections of the Act of 
1856, prescribing that after seven years without an 
entry, ete., a judgment shall not be enforced, but shall 
be presumed to be satisfied, and also that where a bona 
fide purchaser has been in the possession of real prop- 
erty four years, it shall be discharged of the lien of 
any judgment against the person from whom he pur- 
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chased, were parts of a statute of limitation in force 
on the 30th of November, 1860, and were, by the 
terms, spirit and intention of the Act of that date sus- 
pended ; and by the various Acts from 1860 to 1865, 
the suspension was continued until the close of the war. 


Akin vs. Freeman 


. Shorter sold land to Rice, against whom there was a 


judgment, and gave Rice a bond for title. Rice, with- 
out paying any of the purchase money, sold to Free- 
man, agreeing to transfer Shorter’s bond, but not hav- 
ing it at the time, gave Freeman his own bond. This 
was in 1860. Freeman at once paid a portion of the 
purchase money to Rice and .went into possession. A 
short time afterwards, Freeman paid a sufficient amount 
to pay Shorter, which was done with the money so 
advanced, leaving a portion still unpaid to Rice. Free- 
man, subsequently, in 1862, forwarded this to Rice, 
who, by express, sent his own deed to Freeman. Free- 
man demanded the bond uf Shorter, and Rice replied 
that he had given him that before. Nothing more was 
done until 1867, when the judgment creditor levied on 
the land as Rice’s property, and after this levy, Free- 
man obtained Shorter’s deed without warranty : 


Held, That no title ever vested in Rice which was the 


3. 


4, 


5. 


subject of levy and sale. Ibid. 


Where, for a valuable consideration, the defendant 
covenanted to pay to the plaintiff whatever amount 
he might recover in a suit then pending against R., on 
a note dated in March, 1862, and due twelve months 
after date, for $3,500 00, besides interest, and at the 
September term of the Court, 1866, a judgment was 
rendered in said suit for $1,990 34 with interest and 
costs, and at the March term, 1871, under the pro- 
visions of the Relief Act of 1868, said judgment was 
reduced by the verdict of a jury to thesum of $700 00, 
upon which last verdict no judgment appears to have 
been entered, it was error in the Court to direct the 
jury to find for the plaintiff the amount last aforesaid. 
Simmons vs, Shaffer ........0+s00000 b soveenasonqens Srésnesen ° 
The legal presumption, from the absence of a judg- 
ment on the second verdict, is that it was arrested, or 
a new trial granted or some other valid legal reason 
existed why none was rendered. bid. 

The sale of a homestead in February, 1871, under 


242 
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the 11th section of the Homestead Act of 1868, did 
not discharge it from the lien of judgments then exist- 

ing against the owner thereof, which were founded on 
debts created prior to the time when the present Con- 
stitution went into operation. Gunn et al. vs. Thornton. 380 


6. The judgment of a Court of concurrent jurisdiction, 
directly upon the point, is, as a plea, a bar, or as evi- 
dence, conclusive between the same parties, upon the 
same matter, directly in question in another Court. The 
judgment of a Court of exclusive jurisdiction, directly 
upon the point, is in like manner conclusive upon the 
same matter, between the same parties, coming inciden- 
tally in question in another Court, for a different pur- 
pose. Bradley vs. Johnson, adm’r........ oconcosnss eoese - 412 

. The complainant having caveated the application of 
the defendant for administration upon the estate of his 
intestate upon the ground that she was entitled to such 
administration, as his widow, and the jury in the Su- 
perior Court having, on appeal, found a verdict on this 
issue in favor of the defendant, and a judgment hav- 
ing been rendered accordingly, such judgment is not a 
bar to a bill filed by the complainant as the widow and 
heir-at-law of said intestate, against the defendant for 
an account and distribution of the estate. Ibid. 


8. Estoppels must be mutual. Ibid. 


9. On the hearing of a bill filed in a claim case, a con- 
sent decree was taken that the land levied on should 
be sold by the sheriff, and that the attorney for plaintiff 
in execution should pay out of the proceeds of the 
sale the cost, and a certain amount to the attorneys of 
claimants. Other property of the defendant in execu- 
tion was subsequently sold under other judgments 
against him. On a motion to distribute the money 
arising from the last sale, the first mentioned judgment 
being the oldest, and not being fully paid by the sale 
of the land, it was competent for the defendant in ex- 
ecution and plaintiffs in the younger judgments to 
prove by parol that the consent decree and sale under 
it were to be a satisfaction of the older judgment. 
King vs. Greer, ex’r, et Al....ccee sees Shook ont 

10. An entry by a sheriff on an execution as follows: 
“Received this fi. fa. of L. T. Downing for collec- 
tion, August 15, 1869,” signed by the sheriff, is a suf- 
ficient “entry” by an officer authorized to execute and 
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return the fi. fa. to prevent the dormancy of the judg- 
ment, Hatcher, ex’x, vs. Gammell & Co sensovednes 


JUDICIAL SALE. 


1. A bill was filed by a purchaser at a sheriff’s sale, un- 
der a common law fi. fa., against a former purchaser 
of the same land at a sale by virtue of a tax fi. fa., to 
set aside and cancel the deed made to such former pur- 
chaser. The issue thus made, and the finding thereon 
by the jury in favor of complainants, did not author- 
ize the Chancellor to decree the cancellation of the 
deeds both of defendants and complainants, and to 
direct that the land be resold under the common law 
fi. fa. If the defendant in execution, or his creditors, 
had any equities in the premises requiring a resale, 
they should have been parties to the proceedings, which 
could have been done on their own motion. Burke et 
al. vs, Wilkins et al... seo oven ccsdcecesdsescsocesocceneneses 


. Where, after the levy of a mortgage fi. fa., the prop- 
erty subject thereto was, by consent of the mortgagor 
and mortgagee, sold by auctioneers, and the proceeds 
paid into Court for distribution, the assignee of the 
mortgagor, proceedings in bankruptcy having been, 
previous to said sale commenced against him, was en- 
titled to the fund. If the money in controversy had 
been raised by a judicial sale of the property of the 
bankrupt by the sheriff, on final process, in the enforce- 
ment of a lien of prior date to the commencement of 
the proceedings in bankruptcy, there would have been 
no impropriety in the appropriation of the same to the 
satisfaction of the mortgage lien. Morris vs. David- 
BON, ASSIGNEE... .++000 reccscccccsscorsccoscce oveccovocere soccece 


3. After it is shown to the Court that the defendant had 
been declared a bankrupt, judicial notice will be taken 
of the fact that all his property and effects were vested 
by operation of law in his assignee. bid. 

4. It was error in the Court to charge “that upon the 
failure of the purchaser at sheriff’s sale to comply with 
the terms of the sale, the sheriff might lawfully put 
up and sell the property at a subsequent sale day, with- 
out readvertising the property, and that, in the mean- 
time, he had the right to sell and convey the property 
to any person who would come forward and take the 
bid off the delinquent bidder’s hands, and pay the 
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money, particularly if it was acquiesced in by the de- 
linquent bidder.” Williams vs. Barlow 

. Where property was advertised for December sales, 
but was not sold until the first Tuesday in January, 
and then without any new advertisement, and the pur- 
chaser failed to comply with the terms of the sale, but 
some days afterwards transferred his bid to another 
who did comply, receiving a conveyance from the sher- 
iff: 

Held, That he acquired no title. bid. 


JURISDICTION. 


See United States Courts, 3. 
“ Venue, 1, 2, 3, 4. 
JURY. 

1. Where, on a motion for new trial, one of the grounds 
insisted on was, that one of the jury who tried the 
‘ause was asleep during a portion of the trial, and no 
affidavits were filed with the motion, but it was pro- 
posed to show by parol, at the hearing, that such was 
the fact, and the Court refused to hear the witnesses, 
and refused also the new trial : 

Held, That the proof ought to be made as a part of the 
motion, in writing, by affidavits attached, and that a 
new trial ought not, in any event, to be granted on 
such a ground unless it affirmatively appeared that the 
prisoner and his counsel did not know the juryman 
was asleep before the jury retired to find a verdict. 
Cogswell vs. The State....... ctgsecccees atecncess ocecnasveece ° 


. An indictment found by a grand jury, constituted by 
filling up the places of the drawn grand jurors who 
failed to appear, by tales jurors, as provided by the 
Act of 1869, is valid. Malone vs. The State ........... 

. A challenge to the array of jurors put upon defen- 
dant, on the ground that the various panels have been 
drawn from a box containing the names of only one 
thousand persons, whereas the number of persons in 
the county subject to jury duty, from whom he has a 
right to select, amount to four thousand, was properly 
overruled, where no proof was offered in support there- 
of. Ibid. 

. The verdict should be read to the jury before they 
are polled. Ibid. 
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5. If the bailiff who attended the jury, ate and slept in 
the same room with them, it was incumbent on the de- 
fendant to have shown it by competent evidence. bid. 


6. Where, upon the trial of a case arising under the for- 
cible entry and detainer law, the jury reported to the 
presiding Justice that they could not agree upon a ver- 
dict, and the magistrate told them that they must 
agree or he would take them with him to Blakely, 
and the jury subsequently returned a verdict for the 
defendant, but upon being polled, two of them stated 
that they had consented to the verdict, but had not | 
agreed to it, and the Justice received the verdict over 
the objection of the plaintiffs: 

Held, That the proceeding was illegal. Powell et al. vs. 
EOI oancsc scscsvescees scsaapsenaneconcsencses ececscccceecscee 


7. Where a case was submitted to the jury upon the 
agreement of counsel, that should they make a verdict 
before the Court convened on the next morning, the 
foreman might take the papers and the jury disperse ; 
which course was pursued, but upon the assembling of 
the jury on the succeeding day, the foreman stated to 
the Court that, on the previous evening, the jury had 
agreed upon a verdict, but that he, after they had dis- 
persed, had become satisfied that there was an error in 
it, and asked that the jury be remanded to their room 
that the error might be corrected, it was error in the 
Court, after asking them in a body if any one had 
tampered with them or attempted to influence their 
opinions in any way in the matter, to which none of 
them made any reply, except that two of them stated 
that the sheriff and another person had asked them if 
they had agreed upon a verdict, to accede to the re- 
quest of the foreman. Cothran, adiv’r, et al., vs. Don- 


isi cdssiiden widbscitien senile ata shiklladbiehaittiaiddiabistabins 458 


. If the verdict was merely imperfect and informal, but 
the intention of the jury was clearly expressed, then 
the Court should have had the verdict put in proper 
form in accordance with that intention. If, however, 
the verdict was so defective as to be void, under the 
law, then the Court should have set it aside and de- 
clared a mistrial. Ibid. 

9. The affidavits of jurors are not admissible to impeach 
their verdict. King et al. vs. King et al 
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LANDLORD AND TENANT. 


1. Where the landlord occupied a room in the same 
building, immediately over the store of the tenant, he 
is presumed to have known the condition of the roof 
better than the tenant, and notice by the tenant to the 
landlord to repair such roof is unnecessary to entitle 
the tenant to recoup the damages sustained by leakage 
as against a distress warrant for rent. Guthman vs. 
Castleberry 

. The landlord is not liable to the tenant for damages 
to his goods resulting from unforeseen and extraordi- 
nary causes, unless so stipulated in the contract at the 
time of renting. Ibid. 

. Where the terms of a parol contract for the rent of 
land were, that the tenant should pay a certain portion 
of the crops for rent, “that he should repair the fences 
around the cleared land, and the landlord was to pay 
him for it, that he was to stay on the place one, two, 
three, four or five years, if both parties were willing, 
and at all events until he should get pay for the work 
done on it,” and the tenant did repair the fences, and 
paid the rent, except of the cotton, which he retained, 
the landlord still owing upwards of $40 00 after allow- 
ing for the rent cotton, for work done in repairs : 

Held, There was such a performance of the contract by 
the tenant, that the landlord could not, on the expira- 
tion of the first year, treat him as a tenant at will, so 
as, on a notice to quit, without payment or tender of 
what was due for repairs, to be entitled to a warrant 
to dispossess him as a tenant holding over. Petty vs. 
RAR ecivrcescccccccceecoccseccccsssccsooese 


LAWS. 


. WaRNER, Chief Justice. Where the widow brings 
suit in this State for damages resulting from the kill- 
ing of her husband in the State of Alabama, through 
the negligence of a railroad company, the Court will 
be governed by the laws of this State as to the mode 
of procedure in ascertaining the rights of the parties, 
but as to what are their rights, must be determined by 
the laws of Alabama, where the act complained of was 
done. Selma, Rome and Dalton R. R. Co. vs. Lacey. 106 

. Ina suit by a widow, in this State, against a railroad 
company for the killing of her husband in the State of 
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Alabama, the declaration cannot be amended after the 
lapse of one year from the alleged killing, for the rea- 
son that the statute law of Alabama limits the right to 
recover damages therefor to one year from the time of 
the death, and gives the right of action to the personal 
representative of the deceased. Ibid. 

3. McCay and Tripper, Judges. Where, by the law of 
Alabama, the personal representative of a party who is 
killed by the wrongful act or negligence of another, is 
entitled to an action for damages therefor, no other per- 
son but such personal representative can bring such ac- 
tion in the Courts of this State, when the killing oc- 
curred within the State of Alabama. The widow of 
the party killed cannot, in her own name as such 
widow, maintain such action. bid. 

. The laws which exist at the time and place of the 
making of a contract, enter into and form a part of it. 
West End and Atlanta Street R. R. Co. vs. Atlanta 
Birth Ths. Boe CB eevesnensnccnceccssanecennasapsenpassepstncnenes 

5. An affirmative statute is a repeal by implication of a 
precedent affirmative statute, so far as it is contrary 
thereto. Ibid. 

6. Where there are two affirmative statutes, and the sub- 
stance of each is such that both may stand, the latter 
statute does not repeal the former, but both have a con- 
current efficacy. Patillo vs. The State 

7. Section 1585 of Irwin’s Revised Code, requiring per- 
sons who shall sell by weights and measures to have 
their weights and measures marked as correct by the 
clerk of the Inferior Court, (now the Ordinary,) and 
in default of such marking, providing that such per- 
sons shall not collect any account, note or other writing, 
the consideration of which is any commodity sold by 
their weights and measures, is an Act fixing a penalty, 
and is not to be extended beyond its terms. South- 
western R. BR. Co. vs. Cohen 


LEAVE OF ABSENCE. See Attorney, 2, 3. 
LEGACY. See Wills, 1. 


LEVY AND SALE. 


See Execution, 1, 2. 
“ Judicial Sale, 4, 5. 


Vou, xix. 44, 
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LIBEL. 


1. Where the agents of two sewing machine companies 
were competitors before the Georgia State Agricultural 
Society for the premium for the best machine, the suc- 
cessful party who secures the premium is not entitled 
to an injunction to restrain the other from publishing 
in a newspaper that he, and not the other, received the 
premium. Courts of equity will not restrain the pub- 
lication of a libel, nor use the writ of injunction to 
prevent parties from publishing untruths respecting 
their wares when there is no infringement of a prop- 
erty right. Singer Man. Co. vs. Dom. S. M. Co. etal. 70 

2. When, in an action for damages for the publication of 
a libel, the defendant pleaded justification : 

Held, That, under the law of this State, (Code of 1873, 
section 3051,) this admitted not only the publication, 
but the manner of it, as charged in the declaration. 
Ransone vs, Christian. .....s.cceceeseeees evesennsesese occceee 
Whilst this Court will be slow to interfere with the 
verdict of a jury in a libel case, on the ground that 
the damages are excessive, yet, in such cases, it will 
look closely into the rulings of the Court, and if there 
be errors which may have influenced the jury in the 
amount of their verdict, a new trial will be granted. 
Ibid. 

. It is only in actions of tort, and where there are cir- 
cumstances of aggravation, that a jury is authorized 
to give punitive damages, and whether such circum- 
stances do, in fact, exist, is a question for the jury, and 
not for the Court, to decide. Ibid. 

. If, in an action for a libel, the defendant pleaded jus- 
tification, and failed to make out his plea, the plea 
itself is a circumstance which the jury may, in fixing 
the amount of damages, consider as aggravating the 
tort, but the jury is not bound, in all cases, so to con- 
sider it ; on the contrary, if the defendant show strong 
grounds in support of the charge he has made, though 
he does not fully support his plea, the jury may, if it 
sees fit, consider these grounds as mitigating circum- 
stances, and reduce the damages accordingly. Ibid. 

6. It is error in the Court to exclude circumstances going 
to show that the plea of justification is true, as when a 
defendant undertook to show that the plaintiff was 
guilty of perjury in swearing that the contents of a 
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certain bond represented the truth of a certain contract 
between himself and another, and the Court ruled out 
certain acts and sayings of the plaintiff, inconsistent 
with the provisions of the bond, as they appeared on 
its face. Ibid. 

7, In this State, as provided by section 3261, Code of 
1873, the defendant, in an action ex delicto, may plead, 
as a defense, any claim he may have against the plain- 
tiff, which arises ea delicto, Ibid. 


LIEN. 


. A sale of land by an administrator cum testamento 
annexo, made under an order of the Court of Ordi- 
nary, to pay the debts of the testator, where the estate 
is insolvent, discharges the land of the lien of the 
vendor for the unpaid purchase money, and the credi- 
tor must look to the proceeds in the hands of the rep- 
resentative of the estate. Stallings, ex’r, vs. Ivey, 
Otlee’?, he Acncsrscressoncrncsesasetsucenecosscosconnsnemenonnd 

2. An affidavit made to foreclose a merchant’s lien, under 
the 1977th section of the Code, must state that the 
deponent is either a factor or a merchant, and that, as 
such, he has furnished either provisions or commercial 
manures, or both, to the defendant, and also the terms 
upon which said supplies were furnished. Toole & 
Shemphert vs. Jowers.....+10 +00 pcenncomanssenceeiiennensaen 

3. Proceedings to foreclose the lien must be commenced 
within one year after the debt becomes due. bid. 

4, The fact that the defendant had replevied the prop- 
erty by giving bond and security, did not deprive him 
of the right to move to dismiss the proceedings, he 
having alleged in his counter-affidavit that they were 
void under the law. Ibid. 

5. A judgment for the purchase money of land, where 

the land has been sold for its satisfaction but does not 
fully discharge the debt, is not such an incumbrance 
or lien on the crop made on the premises, which was 
matured and gathered before the levy on the land, as 
will defeat the right of the family of the vendee to the 
crop as an exemption, ete., under the homestead law. 
Johnson vs. Holmes 

6. To entitle a mechanic to a summary enforcement, un- 
der section 1969 of the Revised Code, and Act of 16th 
September, 1870, of a lien claimed by him, it must ap- 
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pear in the proceedings that the claim is for the labor 
of the mechanic himself, or for material furnished by 
him. Wooten et al., v8. Archer.......cccccecsesececeseevecs 


. A and B, mechanics, sued out an execution, which 
was void under the foregoing rule, against T. A, and 
a house built under a contract with him. The exe- 
cution was levied on the house. It was sold by the 
sheriff and bought by Wooten & Taylor, the defend- 
ants. The lot on which the house stood belonged to 
E A, who brought ejectment against Wooten & Tay- 
lor. The defendants set up, by plea, that E A lived 
adjoining to the lot where the house was being built, 
and never gave notice of her right or title, and that 
from such Fefiult on her part, the builders would, in 


equity, have a lien on the house for the unpaid por- 
tion of their claim, and that the purchasers at sheriff’s 
sale should be subrogated to their rights and allowed 
the amount that was due the builders. T A, who had 
the house built, was not a party to the cause, nor did 
it appear what the debt against him was, except by 
the illegal proceedings to enforce the lien claimed : 


Held, That even if the defendants could, with proper par- 
ties and proof, assert such an equity, yet it was neces- 
sary that T A should have been made a party, and the 
amount of his debt due the builders should have been 
shown by evidence other than the void proceedings to 
enforce the mechanics’ lien. Ibid. 


. The Act of 1869, so far as it may be considered as a 
legislative interpretation of the meaning of the Con- 
stitution, only gives asummary remedy for the enfurce- 
ment of mechanics’ and laborers’ liens upon the prop- 
erty of their employers, when the debt is due for the 
labor actually performed by them, and for the mate- 
rials furnished, with which and upon which the labor 
has been performed. Savannah and C. Railroad Com- 
pany vs. Callahan 


. Though contractors may be mechanics, yet this fact 
does not entitle them to the benefit of the provisions of 
the Act of 1869, if the work is done by them as con- 
tractors, through the labor of others employed by them 
for that purpose. Ibid. 

10. A factor or merchant holding a lien under section 
1977, Irwin’s Revised Code, when the maker thereof 
is dead, may, in order to preserve his lien and such 
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priority as he may be entitled to, if any, in the distri- 
bution of his debtor’s estate, make the affidavit required 
by law for its enforcement within twelve months after 
the qualification of the representative of the estate, 
but there can be no levy of the execution issued thereon 
until after the expiration of the period of exemption 
from suit, allowed executors and administrators. Mor- 
ing vs. Flanders, adm’r...... one shepintnanipoeied ésenaneh 0 


11. When a commission merchant and factor advanced 
money to a planter to purchase supplies, the planter 
agreeing, in writing, to deliver to the factor, at his own 
house, in Macon, enough of the crop upon which the 
money was thus advanced to pay for the said advance, 
and the planter accordingly did deliver at the depot 
of the Southwestern Railroad at Montezuma, such 
cotton, consigned to the factor, at Macon, and after such 
delivery the cotton was seized to satisfy a lien under 
the Act of 1866, given to a third person and prior to 
the factor’s advance, but not foreclosed until after the 
delivery of the cotton at the depot, so consigned to the 
factor : 

Held, That the delivery at the depot of the cotton con- 
signed to the factor, was, for the purpose of the lien, 
a delivery to the factor, and his special property there- 
upon attached, even against other liens ale the Act 
of 1866, given prior to the factor’s advance, if the fac- 
tor had no notice of said liens prior to his advance, 
and there was no foreclosure of the prior lien before 
the delivery at the depot, as described. Hardeman & 
Sparks vs. De Vaughn 


12, If an issue be made upon a lien foreclosed under the 
steamboat lien law by affidavit, or if there be a claim 
to the property, the papers are to be returned and the 
issue tried in the county of the residence of the de- 
fendant. Ibid. 


13. Where a planter contracted a debt with a factor for 
provisions to make his crop, and gave a lien on his 
crop for the payment thereof, and of any attorney’s 
fees for the enforcement thereof, and no action was taken 
to enforce the lien, but only a suit for the debt, claim- 
ing such fees as due for such suit: 

Held, That the lien for attorney’s fees was not a good lien 
under the Act of 1866, authorizing liens to secure the 
payment of money due for provisions, ete., and that 
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such fees are not recoverable in a suit at law for the 
debt. Rodgers et al. vs. Hamilton 

14. Land was devised to the wife for life, and at her death 
to be equally divided between two daughters, L. and 
E. Judgments were obtained against the representa- 
tive of the estate on debts due by the testator. After 
the rendition of the judgments and death of the tenant 
for life, the land was equally divided between the 
daugters, L.and E. Subsequent to this L. mortgaged 
the portion she received to C. Plaintiffs in the judg- 
ments caused their executions to be levied on the share 
received by E. The executions not being satisfied from 
the proceeds of this levy, they were levied on the land 
of L. C., the mortgagee, filed a bill to enjoin the sale 
under this levy, on the ground, amongst others, that 
plaintiffs made an agreement with E. or those holding 
under her, whereby they remitted all claims on her 
land for $1,000 00, when the same was worth nearly 
four times that sum, and that thereby the whole of 
the balance of the executions, amounting to about 
$6,000 00, is sought to be enforced against the land of 
L., on which he holds the mortgage: 

Held, That the right of contribution existed between L. 
and E. as to the payment of the executions, and if the 
creditors discharged all claims on the land of E. for 
less than the proportionate share of her liability to con- 
tribute to L., C., as the creditor of L., by mortgage, 
which has been foreclosed, is entitled to assert her 
rights, as well as his own equities arising out of such 
facts, against such creditors. Compton & Sons vs. 
Pitman et al 612 

15, If the facts recited are established on the final hear- 
ing, and a sufficient showing was made on the appli- 
cation for injunction, to entitle complainant to such 
hearing—only one-half of the amount of the execu- 
tions—not deducting the credit of $1,000 00 collec- 
ted of E., should be enforced against the land mort- 
gaged to C. The levy should proceed and the land be 
sold, and the amount it may bring, in excess of one- 
half of the executions, should be impounded by direc- 
tion of the Chancellor to abide the final determination 
of the cause, Ibid. 
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LIMITATIONS—STATUTE OF. 


1. When an account became due on the 20th December, 
1860, and suit was brought thereon on March Ist, 1869, 
the claim is not barred by the statute of limitations. 
Shorter vs. Marshall 

2. The eighth and twenty-ninth sections of the Act of 
1856, prescribing that after seven years without an en- 
try, etc., a judgment shall not be enforced, but shall 
be presumed to be satisfied, and also that where a bona 
fide purchaser has been in the possession of real prop- 
erty four years, it shall be discharged of the lien of 
any judgment against the person from whom he pur- 
chased, were parts of a statute of limitation in force 
on the 30th of November, 1860, and were by the terms, 
spirit and intention of the Act of that date suspended ; 
and by the various Acts from 1860 to 1865, the sus- 
pension was continued until the close of the war. Akin 
CB, FPONIG 00. 00sesersosssenndgsvnncsascbiubbeameieansiceiuds ° 

3. In a suit by a widow, in this State, against a railroad 
company for the killing of her husband in the State of 
Alabama, the declaration cannot be amended after the 
lapse of one year from the alleged killing, for the rea- 
son that the statute law of Alabama limits the right to 
recover damages therefor to one year from the time of 
the death, and gives the right of action to the personal 
representative of the deceased. Selma, Rome and Dal- 
ton Railroad Company vs. Lacey 

4, On August 10th, 1859, a verdict was rendered in fa- 
vor of B. and wife against R. “for the premises in dis- 
pute, and $200 00 for rent,” on a bill filed by B. and 
wife against R., claiming one undivided half of a cer- 
tain lot of land, to-wit: one hundred and one acres. 
Upon this verdict a decree was entered in favor of the 
complainants for fifty-one and a half acres off the south- 
east corner, and fifty-one and one-half acres off the 
northwest corner of said lot, also for the rent, and di- 
recting the sheriff to place the complainants in posses- 
sion. An attempt was made to divide the lot in ac- 
cordance with this decree, but R. objected, as it inter- 
fered with his possession which he had held for many 
years under his deed, an1 under a division had between 
him and B. and wife many years before the filing of 
said bill. Nothing more appears to have been done 
towards the enforcement of said decree, except that R. 
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paid the $200 00 for rent and abandoned all that part 
of the land which B. and wife claimed under the ori- 
ginal division. On February 2d, 1870, a writ of pos- 
session was ordered to be issued on said decree to put 
one S., who was not a party to the same, in possession 
of the southeast corner of said lot. R. filed his bill to 
reform said decree and to enjoin said writ of possession. 
The Court charged the jury that if R. knew of the de- 
cree, he had delayed too long in filing his bill to reform 
the same, to be allowed the relief prayed for. This 
charge was error. Renew vs. Darley et al 


5. The statute of limitations applicable to bills of review 
was suspended from November 30th, 1860, to July 
21st, 1868. Ibid. 


6. Where a grantee in a deed, executed in 1849, absolute 
on its face, but the grantor remaining in possession of 
the property, filed a bill in 1871 against the adminis- 
trator of the grantor, alleging that there was a parol 
trust attached to the contract under which the deed 
was made, to-wit: that it was a transfer of the property 
in trust for the payment of a debt due the grantee and 
others by account, and the prayer of the bill was for a 
decree that the land should be sold and so appropria- 


ted : 

Held, That under the allegations in the bill and the proof 
at the hearing, complainant was not entitled to any 
greater rights than a mortgagee would have where the 
mortgagor remained in possession, or than if the debt 
had been by a security under seal; and he is barred 
by the Act of March 16, 1869, in accordance with the 
decision made during the present term in the case of 
John George vs. James Gardner. Davidson, adminis- 
trator, vs. Lawrence, assignee 


. Where medicines were delivered to the defendant prior 
to 1860, to be sold on commission, and a demand was 
made by the plaintiffs for a settlement in 1871, when 
the defendant still had some portion of the drugs on 
hand, and suit was commenced on August 7th, 1872, 
said action was not barred by the statute of limitations, 
it being within four years from the time of the demand. 
Jaynes & Son vs. Sheffield 354 

. The general rule is, that statutes of limitation do not 
apply to bank bills, because they are by the consent of 
mankind and course of business, considered as money, 
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and that their date is no evidence of the time when they 
were issued, as they are being continually returned to 
and reissued by the bank. But if the bills have ceased 
to circulate as currency, and have ceased to be taken 
in and reissued by the banks, they no longer have that 
distinctive character from other contracts, which ex- 
cepts them from the operation of the statute of limita- 
tion. Kimbro vs. Bank of Fulton........ccccccecees pane 


9. If the bills of the bank of Fulton had thus lost this 
distinctive character prior to the first of June, 1865, 
they come within the provisions of the Act of 16th 
March, 1869, entitled “An Act in relation to the stat- 
utes of limitation and for other purposes.” Ibid. 


10. It is necessary in a plea of the statute of limitations 
by a bank when sued on its bills, to aver the facts 
which take them out of the ordinary rule, to-wit : that 
the statute does not apply to such contracts. bid. 


11. A note executed in January, 1865, and due in De- 
cember of the same year, was not, on the 15th of June, 
1871, barred by the statute of limitations, nor was the 
holder thereof prevented at that time, by the Act of 
March 16th, 1869, from pleading the same as a set-off 
to an action pending against him by the maker. Black 
00, FPMNEER coececccens cxsecsssosceasece + aiedbanesanswssieeinta 


12. An account was contracted with a merchant on the 
31st of January, 1866. Suit was instituted on the ac- 
count on the 19th March, 1870. It did not appear in 
evidence on the trial that, by contract or custom, day 
of payment was given when the goods were sold: 

Held, That under the 8th section of the Act of March 
16th, 1869, entitled “An Act in relation to the statute 
of limitations, and for other purposes,” the right of ac- 
tion in this case is controlled and governed by the 
limitation laws as set forth in the Revised Code of 
Georgia, adopted by the new Constitution of this State, 
and said limitation laws requiring suits to be brought 
within four years on accounts, the right of action was 
barred when this suit was instituted. Addison, adm’x 


0 CITI DF OR ese ssntcatcosacnseunccemauonntnsigneraacons 
13, The foreclosure of a mortgage is a suit within the 
contemplation of the Act of March 16th, 1869; and 
if the instrument was executed before June Ist, 1865, 
and proceedings to foreclose were not instituted until 
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after January Ist, 1870, they are barred by the provis- 
ions of said Act. George vs. Gardner 

14, The Limitation Act of 1869 is a general law, and 
has a general operation throughout the State as to that 
class of contracts specified in it, and, therefore, does not 
come within the purview of the 26th section, 1st Ar- 
ticle of the Constitution of 1868. Ibid: 

15. This Act does not impair the obligation of the con- 
tract; it only affects the remedy. Ibid. 

16. The plaintiff having an agent in this State in pos- 
session of the mortgage, and having control of its col- 
lection, the fact that he was a resident of Ireland, will 
not prevent the statutory bar. Ibid. 

17. The credits on the notes, to secure which the mort- 
gage was given, not being made by the mortgagor, or 
by any one authorized by him, do not renew the right 
of action. Ibid. 

18. As to the suggestion of fraud, if there was any evi- 
dence of it to prevent the running of the statute of 
limitations, that was a question of fact for the decision 
of the Court, under the submission of the parties, and 
this Court will not interfere. J bid. 

19. The Limitation Act of March 16, 1869, applies as 
well to debts, the consideration of which was slaves or 
the hire thereof, as to other debts. That part of the 
Constitution of 1868, denying jurisdiction to the 
Courts of suits on such debts having been declared 
void by the Supreme Court, there was in fact no pro- 
hibition of such suits. Harris et al. vs. Gray, ea’r. 

20. As an additional reason why the amendment should 
not be allowed in this case, it is apparent that the im- 
plied trust for which it seeks to make the defendant 
liable, is barred by the statute of limitations. Smith, 
adm’r, et al., vs. Ardis, trustee 


MASTER AND SERVANT. 


When a declaration alleging that A. having, on the 1st 
of December, 1871, contracted with one Charles Bar- 
ron, that he, the said Charles, should furnish himself 
and his two daughters and one George Barron to work 
as laborers on plaintiff’s land, during the year 1872, 
the plaintiff to furnish the land and mules, and the 
said Charles to receive one-third and plaintiff two- 












707 





INDEX. 








thirds of the crop, and that the defendant, knowing 

the said contract had not been abandoned, but still ex- 

isted, did, on the 25th of December, 1871, employ the 
said Charles, his two daughters, and the said George, 
to work for him for 1872, and that at the time of the 
bringing of the suit, to-wit: February, 1872, the said 
Charles et al., were working for the defendant to plain- 
tiff’s damage, $500 00: 

Held, That no good cause of action is set forth in the 

plaintiff’s writ. Barron vs. Collins ......sseeseseeeceeees 580 











MECHANICS’ LIEN. See Lien, 6, 7, 8, 9. 







MINOR. See Husband and wife, 1. 
MISTAKE. 


To entitle a party to recover back money which he has 
paid, on the ground that it was paid to the defendant 
through a mistake or ignorance of facts, which he sets 
up as showing there was no legal liability on him to 
pay, the plaintiff should allege and show on the trial 
that at the time of the payment he was mistaken as to 
such facts, or ignorant of their existence. Camp vs. 

Philligne, Odi 2..00cscccvcvocnssecsstossceccsssccss sossesvssese 455 


MORTGAGE. 


1. When A filed a bill against the City Bank of Macon, 
charging that he was the holder of a mortgage made 
by B on certain real estate, founded on a valuable con- 
sideration ; that the said City Bank was also the holder 
of a mortgage made to it by B upon the same prop- 
erty; that the mortgage to the bank was given to secure 
the payment of a note made to the bank by B for the 
loan of money at more than seven per cent. per an- 
num, and was therefore null and void; that it was of 
older date than the mortgage to A; that the junior 
mortgage contained upon its face notice of the mortgage 
to the bank; that the mortgage to the bank had been 
regularly foreclosed by rule nisi, notice and judgment 
of the Superior Court of the county of Putnam, where 
the land was situated, and ordered to be sold to satisfy 
it; that B was insolvent, and that unless A could set 
aside this illegal mortgage, he would lose his money. 

The bill prayed an injunction. The defendant, on 
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the rule to show cause, denied there was equity in the 
bill, and insisted that if the complainant had any rem- 
edy, it was at law, under sections 3903 and 3892 of 
the Revised Code. The Judge refused the injunction, 
and the complainant excepted : 

Held, That there was no error in the judgment of the 
Court refusing the injunction. Admitting that the 
note, to secure which the mortgage to the bank was 
given, is null and void for usury, if the complainant 
has any remedy, it is only under sections 3903 and 
3892 of the Code, and as that remedy, if it applies to 
his case, is made ample and complete, equity has no 
jurisdiction. Gatewood vs. City Bank of Macon et al. 45 


2. It is a well settled rule of law that parties may, if 
they please, really and truly sell property for a consid- 
eration actually passing, and at the same time secure 
the right to repurchase it at a future time for an agreed 
price, and if this be really the intent of the parties, the 
law will enforce it. It is also true that the difference 
between such a transaction and a mortgage is often a 
very nice one, and that the Courts will scrutinize the 
matter very closely to discover whether there was, in 
fact, anything more intended than to provide a security 
for money due or advanced at the time, and all the 
facts will be looked to in search of the truth of the 
case. The great cardinal rule for testing the intent 
seems to be whether or not the relation of debtor and 
creditor was intended to exist between the parties— 
whether the property was taken in satisfaction and 
discharge of the sum due or advanced; or whether, 
notwithstanding the words of the conveyance, the re- 
lation of debtor and creditor was still to exist, to-wit: 
the right of the one to demand, and the obligation of 
the other to pay. Under this rule, we think, from the 
bill and answers, that the transaction began in June, 
1871, by the complainant’s offer, and accepted and acted 
on by both in September, 1871, as evidenced by thecom- 
plainant’s proposal, the defendants’ acceptance, and the 
deed, lease, bond and payments furnish, so far as appears 
from the face of the papers, or from any facts appearing 
at the hearing, taking the answers of thé defendants as 
evidence, was a contract of sale, lease and agreement to 
permit the complainant to rebuy, and not a loan of 
money, and scheme to evade the usury laws; at least, 
that under the uncontradicted answers of the defend- 
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ants, it was error in the Judge to have considered the 
charges of the bill so far made out as to justify the 
injunction on that ground. What may be the truth 
of the case, as it may be made out at the trial before a 
jury, is not now the question. Spence et al. vs. Stead- 


3. Where H. bought a stock of goods from A., executing 
a mortgage on the same to secure the purchase money, 
and subsequently formed a copartnership with S., the 
latter agreeing to furnish goods equal in value to those 
put in by H., and goods were purchased by the firm 
and added to the stock on hand to supply the place of 
sales made: 

Held, That the purchases made by the firm of 8S. & H. 
to supply the deficiency made by sales from the stock 
originally bought from Anderson, are not subject to 
the execution issuing upon the foreclosure of the afore- 
said mortgage. Anderson vs. Howard & Sims 


4. Where a mortgage is executed upon a stock of goods, 
some of which are subsequently sold and others pur- 
chased to supply their place, the mortgage lien attaches 
to the purchases made, to the extent of the value of 
the stock originally mortgaged. Ibid. 


5. Where a grantee in a deed, executed in 1849, absolute 
on its face, but the grantor remaining in possession of 
the property, filed a bill in 1871 against the adminis- 
trator of the grantor, alleging that there was a parol 
trust attached to the contract under which ‘the deed 
was made, to-wit: that it was a transfer of the prop- 
erty in trust for the payment of a debt due the grantee 
and others by account, and the prayer of the bill was 
for a decree that the land should be sold and so appro- 
priated : 

Held, That under the allegations in the bill and the proof 

’ at the hearing, complainant was not entitled to any 

greater rights than a mortgagee would have where the 

mortgagor remained in possession, or than if the debt 
had been by a security under seal: and he is barred 
by the Act of March 16, 1869, in accordance with the 
decision made during the present term in the case of 

John George vs. James Gardner. Davidson, adm’r, 

vs. Lawrence, assignee 


. Where, after the levy of a mortgage fi. fa., the prop- 
erty subject thereto was, by consent of the mortgagor 
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and mortgagee, sold by auctioneers, and the proceeds 
paid into Court for distribution, the assignee of the 
mortgagor, proceedings in bankruptcy having been, 
previous to said sale, commenced against him, was en- 
titled to the fund. If the money in controversy had 
been raised by a judicial sale of the property, of the 
bankrupt by the sheriff, on final process, in the enforce- 
ment of a lien of a prior date to the commencement of 
the proceedings in bankruptcy, there would have been 
no impropriety in the appropriation of the same to the 
satisfaction of the mortgage lien. Morris vs. David- 
son, assignee 


7. The foreclosure of a mortgage is a suit, within the con- 
templation of the Act of March 16th, 1869; and if 
the instrument was executed before June Ist, 1865, 
and proceedings to foreclose were not instituted until 
after January Ist, 1870, they are barred by the pro- 
visions of said Act. George vs. Gardner 


. Where A approached B for the loan of money, offer- 
ing a mortgage upon property to secure the repayment, 
and B declined, but said that A could get the money 
if he would deed him the property, and A made an ab- 
solute deed, taking B’s bond to deliver back the deed 
on the payment by A of a sum which was just the 
amount of the money got by A with a certain amount 
per month rent, and the possession was not changed in 
fact, nor the deed recorded : 

Held, That whether the transaction was a sale with a 
right in the vendor to repurchase, or whether the whole 
was a ruse devised to evade the usury laws and to take 
a security for the loan of money, was a question of fact 
for the jury, and the jury having, under the evidence, 
decreed the cancellation of the deed on the payment of 
the amount due, the verdict ought, under the evidence 
in the record, to stand. Monroe vs. Foster.........++ . 514 


9. Where H. is indebted to S., and to secure him for the 
debt due, and for a further advance of money made by 
him to H., H. and his wife, with the approval of the 
Ordinary, convey the homestead which had been set 
apart for the benefit of the family of H. to the cred- 
itor, and he, at the same time, takes the notes of the 
husband for the debt, and executes a bond to make 
titles to him for the same land, upon the payment of 
the notes : 





INDEX. 


Held, That the whole transaction constitutes nothing 
more than a mortgage, and the rights of the beneficia- 
ries of the homestead arising out of these facts can be 
set up by the husband in an action against him by the 
creditor to recover the land. Shaffer vs. Huff. ......+ 589 


10. Where an affidavit of illegality was filed to a mort- 
gage execution on the ground that it had been paid, it 
was error to allow, upon the trial of the issue thus 
formed, a motion to be made to dismiss the levy and 
the execution on the ground that the mortgage was 
upon a growing crop, and, therefore, void. Monroe, 
Ir. 08. Castleberry..ccccccccocseccsveereccesecs covessssccosese 630 


MUNICIPAL CORPORATIONS. 


. The principle that the owner of a building erected on 
the line of his lot, may, by lapse of time, acquire a 
prescriptive right to the lateral support of the adjacent 
soil, does not exist in this State, especially against a 
public or municipal corporation. Mitchell et al. vs. 
Mayor and Council of Rome........ p senstsnssersesessinece 

2. If the work of grading a street, such as digging be- 
low the foundation of a wall, or under a wall and un- 
derpinning the same, be done by the consent or direc- 
tion of one of the joint owners of such wall, neither 
of the owners can recover damages from the City 
Council by whose laborers the work was done, on ac- 
count of the falling of the wall being caused by such 
work. Ibid. 

3. Where it was a question at issue whether such con- 
sent or direction was thus given, it was error in the 
Court to charge the jury as follows: “ What they 
(the City Council) do, so far out of the line of their 
own business as to be evidently done in the execution 
of somebody else’s job, if such owner was present and 
knew what was going on and made no objection, will 
be presumed to be done by consent or direction of such 
property owner, if nothing appears to the contrary. 
But this presumption may be rebutted by any sufficient 
facts or circumstances, such as that the owner of the 
property protested against it,” ete. The jury had the 
exclusive right in this case to determine what presump- 
tion arose from the facts proven by the evidence. J bid. 


4, It is the duty of a municipal corporation, vested by 
law with authority over the streets, whilst dangerous 
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works, such as sewers, etc., are being constructed across 
a street, to have proper precautionary measures taken 
to prevent accidents to passengers during such con- 
struction, whether the same is being done by the cor- 
poration through its own servants, or by contract, or 
by sub-contractors under a primary contractor. Such 
duty, at least, in the cases of independent contractors 
or sub-contractors is not founded on the principle of 
respondeat superior, but is deducible from the authority 
in the corporation over the streets and the obligation 
flowing therefrom to protect the public against nuisances 
or dangerous obstructions in the highways of the city. 
Mayor and Aldermen of Savannah vs. Waldner 

. In an action by a plaintiff against a corporation for 
damages caused to his person and property on account 
of the default of defendant under the foregoing rule, 
it was error in the Court to charge the jury, “that in 
estimating the damages they could take into consider- 
ation the expenses to which plaintiff had been put in 
and about his said suit,” there being no proof of what 
such expense was, and such expenses are only recover- 
able “when the defendant has acted in bad faith, or 
has been stubbornly litigious, or has caused the plain- 
tiff unnecessary trouble and expense.” J bid. 

6. By the original charter of the city of Savannah, the 
streets of the city could not be granted for any pur- 
pose, except by Act of the General Assembly ; it was 
not competent, therefore, for the Mayor and Aldermen 
to authorize the erection of a market house in St. Julian 
street, even temporarily, if it deprived any of the in- 
habitants of said street of the use and enjoyment there- 
of. M. and A. of Savannah vs. Wilson & Gibson.... 

7. All acts of a municipal corporation beyond the scope 
of the powers granted to it are void. J bid. 


NEW TRIAL. 


1. The evidence in this case is of such a character that 
this Court cannot say that the presiding Judge com- 
mitted an error in refusing a new trial. Kelly vs. The 
FREE uccccrccccess Occccceee coves vesccecccccoccccce coos o cocece 

2. Where the verdict of the jury did substantial justice, 
and the Court below was satisfied with it, this Court 
will not disturb their finding. Shorter vs. Marshall... 


3. The verdict in this case is not so strongly and decid- 
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edly against the weight of the evidence in reference 
to the value as to authorize it to be set aside, when the 

uestion was fully and distinctly submitted by the 
Court to the jury. Crawford et al., ea’rs, vs. Ward... 


. The verdict in this case is not contrary to the evidence, 

except as to the amount of $150 00 per annum, found 
for the complainant against the defendant, for four 
years’ use of the land in controversy, the profits de- 
rived from such use not exceeding the just claim of 
defendant against complainant, and, therefore, if the 
complainant will write off this amount from his ver- 
dict the judgment should be affirmed, otherwise re- 
versed. Gunn vs. Calhown.....+..00+ saan - 


5, As the record doos not show the charge of the Court 
on the question of the statute of limitations, and as 
that depends on the fact whether the prior possessions 
to which defendant must tack his, were adverse or not, 
and whether his or those to which he must so tack 
were in succession, all of which was a matter for the 
jury, under the charge of the Court, we do not feel 
authorized to interfere with the verdict on the ground 
that it was contrary to law or against the evidence. 
Hulsey et al. vs. Clark...ccesccceeeees se csscenseouse sasaiode ° 

6. Where on a motion for new trial one of the grounds 
insisted on was, that one of the jury who tried the 
cause was asleep during a portion of the trial, and no 
affidavits were filed with the motion, but it was pro- 
posed to show by parol, at the hearing, that such was 
the fact, and the Court refused to hear the witnesses, 
and refused also the new trial : 

Held, That the proof ought to be made as a part of the 
motion in writing, by affidavits attached, and that a 
new trial ought not, in any event, to be granted on 
such a ground unless it affirmatively appeared that the 
prisoner and his counsel did not know the juryman 
was asleep before the jury retired to find a verdict. 
Cogswell vs. The State......+ rise enemnnbadans ee baseneeen , 

. When the Judge of the Superior Court has granted a 
new trial, on the ground that the verdict is contrary to 
the evidence, this Court will not interfere to reverse his 
judgment, even though there be some evidence to sus- 
tain the verdict, it not appearing that the Judge has 
abused the discretion granted him by law in such cases. 
Johnson vs, McComb, ex’r..s.seeeee 


Vou. xix. 45, 
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8. Though the statement of an obligee in a bond for 
titles, made to his assignee at the time of its transfer, 
to the effect that the purchase money was payable in 
Confederate currency, is not admissible as evidence 
against the obligor, yet if there be other testimony 
sufficient to authorize the jury to scale the claim under 
the Ordinance of 1865, and they do so scale it, this 
Court is not bound to grant a new trial, especially if 
substantial justice appears to have been done. Wil- 
liams et al., ex’rs, vs. Phipps. .....+. vhasesses os 

9. This Court will presume that the Court below had 
good and sufficient grounds for the postponement of 
the hearing of the motion for the new trial as it did, 
in the absence of any showing to the contrary, and 
that the defendant’s counsel was not in default in not 
filing the brief of the evidence within the fifteen days 
after its approval and order to file it by the Court. 
Mayor and Couneil of Cuthbert vs. Brooks et al......... 179 


10. This Court has no lawful power or authority to con- 
trol the discretion of the Superior Courts in the legit- 
imate exercise of their discretion in conducting the 
business before them, unless that discretion has been 
abused, or some law of the land violated. Ibid. 


11. Newly discovered evidence which is merely cumula- 
tive is no ground of new trial. Malone vs. The State. 

12. Evidence is cumulative when it goes to the fact prin- 
cipally controverted upon the trial, and respecting 
which the party asking for a new trial produced tes- 
timony. Ibid. 

13. Newly discovered evidence, which might have been 
obtained by the exercise of ordinary diligence before 
the trial, is no ground of new trial. Ibid. 

14, Where a motion for a new trial was made at the term 
of the Court at which*the verdict complained of was 
rendered, and was overruled, which decision was af- 
firmed by this Court, to authorize a second motion, 
such an extraordinary state of facts would be required 
as would probably produce a different result, if a new 
trial should be granted ; and such extraordinary state 
of facts must have been unknown to the defendant or 
his counsel, at the time of the first motion, and impos- 
sible to have been ascertained by the exercise of proper 
diligence for that purpose. Malone vs. Hopkins, Judge. 225 


15. There being no extraordinary facts set forth in the 
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| TN At Ra eee an 
second motion for a new trial which would entitle the 
defendant to another hearing, the application for a 
mandamus to compel the Judge’s certificate to the bill 
of exceptions, is refused. Ibid. 

16. Although it may be necessary for the plaintiff to 
aver in his pleadings the fact that he is the survivor, 
as well as the facts as to the second sale, in order to be 
entitled to prove them as a matter of right, yet if the 
testimony be admitted without objection, and no mo- 
tion is made to withdraw it from the jury, he is enti- 
tled to the benefit of such testimony on a motion for 
a non-suit. ield, Jr., vs. Martin, adi’a....6e. eee reeee 

17. There was no abuse of discretion by the Court below 
in granting the new trial in this case. Murphy et al. 
vs, Harris.....++ ‘ pssineies i Neonenees 

18. Where a new trial was granted on an agreed state of 
facts, which judgment was reversed in this Court, it is 
competent for the movant to amend his motion before 
the judgment of this Court is made the judgment of 
the Superior Court, by showing that the facts were 
agreed to under a mistake as to their truth. Daniel, 
C0 t, 06. Fatt, ME Cedssccs chccsiniiess-abuchncbersasines 


19. When a judgment has been affirmed on a statement 
of facts contained in the bill of exceptions, a different 
question might arise, but in this case the judgment was 
reversed, and the whole case was open for further in- 
vestigation, and the truth may be shown. bid. 


20. The verdict in this case is sufficiently sustained by 
the evidence to justify the Court below in refusing a 
new trial on the ground that it was contrary to evi- 
dence. McAlister vs. The State ...........seccscsess r908 


21. The discretion of the Superior Court in granting a 
new trial upon the ground that the verdict is contrary 
to the evidence, will not be interfered with unless 
abused. Deupree et al., ex’rs, vs. Deupree et al., cav- 
eators 


22. Where the defendant, who was a surgeon and a phy- 
sician, was prevented from being in attendance upon 
the Court at the time of the trial of his case, by an 
urgent call upon him in his professional capacity, which 
it was his paramount duty to obey, and it was made to 
appear, by affidavit, that his evidence would have been 
material, and that his counsel were deprived of his aid 
in the defense, this Court will not control the discre- 
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tion of the Court below in ordering a new trial. Pow- 

ell vs. Westmoreland......+.. peaduinipninneandsdonakesdianakes 341 
23. An immaterial error is no ground of new trial. Huff 

00, BE conisdnnrsectsbecssecees piemncn eienmated sikebbeseuetin 395 
24. There being nothing in the record showing that the 

case was not fairly submitted to the jury, and as the 

verdict was to be determined according to the credit 

they might give to the testimony of a witness who was 

a party to the suit, this Court will not interfere by set- 

ting aside the verdict, especially as it does not appear 

that the jury abused their right in the premises as to 

the credibility of the witness, under the circumstances 

exhibited in the record. Under the Act of December 

15th, 1866, juries have a larger discretion as to the 

credit they will give such witnesses, than in the case 

of witnesses who are not parties. Penny vs. Vineent.. 473 


25. Whilst this Court will be slow to interfere with the 
verdict of a jury in a libel case, on the ground that 
the damages are excessive, yet, in such cases, it will 
look closely into the rulings of the Court, and if there 
be errors which may have influenced the jury in the 
amount of their verdict, a new trial will be granted. 

——- Ranaone ve. Christian. ...cccccccccccssccscccccseess 0 secceeces 

26. The evidence being conflicting and the Judge trying 
the case having refused a new trial, this Court will not 
interfere, as there is sufficient evidence to support the 
verdict. Skinner et al. vs. Allen, Preer & Iiges woe 557 

27. The evidence being conflicting, and inasmuch as the 
Court refused to allow the defendant to be recalled 
to prove a fact inadvertently omitted, the discretion of 
the Court below in granting a new trial will not be 
controlled. Wadford vs. Phodes....cc.scssereseecseecees 561 

28. There was no abuse of the discretion of the Court in 
refusing to grant a new trial in this case. Taylor vs. 
BIG .0000000000 qoecseses soecsccssececooss chsdesasccscstienes 57 

29. The verdict in this case being strongly and decidedly 
against the weight of the evidence, the discretion of 
the Court below in granting a new trial will not be 
controlled. Sams & Arthur vs. Tracy, Irwin & Co.... 588 

30. The evidence in this case as to the distance the horse 
ran on and by the track before he was killed, was not 
only conflicting, but was such, when connected with 
the other facts proven, as to make it a proper case 
for the jury to decide the question of negligence on the 
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yart of the railroad, and there being no misdirection 
by the Court to the jury, we cannot disturb the ver- 
dict. Atlantic and Gulf R. R. Co. vs. Burt 


31. There being no error of law committed, the finding 
of the jury on the facts will not be interfered with. 
King et al. vs. King et al.....++. nibcciedends prea 


32. The verdict being manifestly against the charge of the 
Court as to the liability of one of the defendants, a new 
trial was properly granted as to him. bid. 


33. As special verdicts may be found upon the trial of 
equity causes, there was no error in overruling the 
motion for a new trial as to some of the defendants, 
and granting it as to others. Ibid. 


OFFICERS. 


1, The Supreme Court of this State having decided in 
Gormley vs. Taylor, 44 Georgia, 76, that the District 
Judges were legally appointed and in office, and said 
Judges having continued to act for nearly one-half of 
their actual period of service after said decision was 
made, and the General Assembly, by an Act passed 
December 7th, 1871, by a majority of two-thirds of 
each branch thereof, repealed the Act organizing said 
Court, having recognized the legal existence and au- 
thority of said Court and Judges thereof, in enact- 
ing that “It shall be the duty of the clerk of the Dis- 
trict Court to transmit all cases now pending on the 
civil or criminal docket of said Court to the Superior 
Court, which said Court is hereby vested with juris- 
diction over the same,” constitute sufficient authority 
to determine the question as to the right of said officers 
to compensation, and that they are entitled to compen- 
sation for services rendered as such. Holtzclaw vs. 
‘Russ, Ordinary ; Giles vs. Same.....++. snessenses eecnesoes 


2. Under the provisions of the Constitution requiring an 
“equitable apportionment of the compensation of the 
District Judges and attorneys between the counties 
comprising their districts,” the tax required by the Act 
organizing said Court to “be levied in the several 
counties composing each Senatorial District * * * 
upon the taxable property returned therein as together, 
will raise an amount sufficient to pay the salaries,” ete., 
should be apportioned between said counties in pro- 
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portion to the amount of taxable property returned in 
said counties, respectively. Ibid. 

3. Interest on an unpaid salary of such officer cannot be 
enforced against the county out of which the same is 
to be collected. bid. 

4. Where the clerk and treasurer of the city of Cuthbert 
was elected for the year 1867, and gave bond for the 
faithful performance of his duties “for the present 
year,” but at the expiration of said year held over 
during the next until he was suspended, no successor 
having been appointed, it was not error in the Court 
to charge, upon the trial of an action brought on said 
bond, that said treasurer and his securities were liable 
for all moneys that came into his hands, as such treas- 
urer, until his successor was appointed. Mayor and 
Council of Cuthbert vs. Brooks et al 179 

5. It was competent for the General Assembly, after the 
year 1868, to provide for the election and succession of 
the county officers of the State, as was done under the 
3d section of the Act of 1872, and an Ordinary elec- 
ted under the law and commissioned by-the Governor, 
will not be ejected upon the relation of one claiming 
to have been elected under the provisions of the 1346th 
section of the Code. Crisp, Sol. Gen. ex rel. vs. Brown. 


ORDINANCE OF 1865. See Sealing Ordinance. 
ORDINARY. See County Matters, 1, 2. 


PAROL EVIDENCE. 
See Evidence, 3, 6, 7, 8, 10, 14. 


PARTITION. 


1. When a bill was filed seeking the partition of a lot 
of land between tenants in common, and an account, 
the complainants claiming seven-eights and the de- 
fendants one-eighth, and fails to show whether the 
defendants were in possession of a greater portion of 
the land than their share, or whether said defendants 
were holding adversely to the complainants, or any- 
thing going to show a liability on the part of the de- 
fendants, as tenants in common, to account for the 
rents and profits of the land, a demurrer thereto was 
properly sustained. Lansdale et al. vs. Brown et al... 278 
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9. If the other allegations in the bill had been sufficient, 
the number of parties defendant might have been a 
good ground for equity jurisdiction to prevent a multi- 
plicity of suits. Ibid. 


PARTNERSHIP. 


. Where H. bought a stock of goods from A., execut- 
ing a mortgage on the same to secure the purchase 
money, and subsequently formed a copartnership with 
S., the latter agreeing to furnish goods equal in value 
to those put in by H., and goods were purchased by 
the firm and added to the stock on hand to supply the 
place of sales made: 

Held, That the purchases made by the firm of S. & 
H. to supply the deficiency made by sales from the 
stock originally bought from A., are not subject to 
the execution issuing upon the foreclosure of the afore- 
said mortgage. Anderson vs. Howard & Sims 
. If articles are purchased by a partner for the legiti- 
mate use and business of the firm, then both partners 
are liable for the payment therefor, notwithstand- 
ing the other partner may have notified the vendors 
of the articles not to extend credit to his associate on 
account of the partnership. Campbell & Jones vs. 
Bowen & Bird......000+0000¢ eedabeansne seshesepeeessaeseceots 417 

3. Suit having been brought against partners jointly, the 
verdict should have been rendered against both and 
not against one only. bid. 

4, The legal representative of a deceased partner may be 
sued in the same action with the survivor, on a firm 
contract. Garrard, ex’r, 08. RAWSON. ......ececerseeresees 434 

5. Where, after the dissolution of a firm, new notes are 
given by one of the partners in the firm name, the 
evidence should be clear and satisfactory of the notice 
of such dissolution to the creditor accepting such notes, 
to discharge the other partner. Ransom & Co. vs. 
Loyless & Co 

6. Where a firm is sued on notes, and one of the firm | 
pleads non est factum, the other making no defense, the 
evidence being conclusive that the notes were signed 
” him, a verdict for the defendant is contrary to law. 

id. 
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PLEADINGS. 


1. A plea, although filed in 1866, to a suit on a contract, 
when the case was not tried until 1872, should have 
been sworn to before the trial, and a demurrer to the 
plea, on the ground that it was not sworn to, was 
properly sustained. Cherry vs. Rawson 


. If the obligor in the bond, after its execution, sell the 
land to a third person, giving such person a bond for 
titles, puts him in possession, and receives the whole 
of the purchase money, it is a breach of the first bond, 
and no demand for a deed is necessary before action is 
brought. Field, Jr., vs. Martin, adm’x 


. Although it may be necessary for the plaintiff to aver 
in his pleadings the fact that he is the survivor, as well 
as the facts as to the second sale, in order to be entitled 
to prove them as a matter of right, yet if the testimony 
be admitted without objection, and no motion is made 
to withdraw it from the jury, he is entitled to the ben- 
efit of such testimony on a motion for a non-suit. 
Ibid. 

. It is necessary in a plea of the statute of limitations 
by a bank when sued on its bills, to aver the facts 
which take them out of the ordinary rule, to-wit: 
that the statute does not apply to such contracts. Kim- 
bro vs. Bank of Fulton 419 


. When a defendant sets up by plea that the contract is 
void under the Constitution, because it was made for 
the purpose of aiding and encouraging “ the late rebel- 
lion,” it is necessary that the facts thould be stated in 
such plea, going to show how and in what way the 
contract was intended to give such aid and encourage- 
ment. Ibid. 

. When, amongst other defenses, such pleas have been 
filed, and stricken by the Court on demurrer, and such 
decision excepted to and exception certified and entered 
on the minutes, it is competent for the defendant to 
amend the pleas on a new trial, which has been granted 
to the plaintiff. Ibid. 

. If, in an action for a libel, the defendant pleaded jus- 
tification, and failed to make out his plea, the plea 
itself is a circumstance which the jury may, in fixing 
the amount of damages, consider as aggravating the 
tort, but the jury is not bound, in all cases, so to con- 
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sider it; on the contrary, if the defendant show strong 
grounds in support of the charge he has made, though 
he does not fully support his plea, the jury may, if it 
see fit, consider these grounds as mitigating circum- 
stances, and reduce the damages accordingly. Ran- 
sone vs. Christian 

8. In this State, as provided by section 3261, Code of 
1873, the defendant, in an action ex delicto, may plead, 
as a defense, any claims he may have against the plain- 
tiff, which arises ex delicto. Ibid. 

9, In an action against a railroad company on a contract 
instituted in a county other than the one where its 
chief office of business is located, the pleadings should 
show that the contract was either made or was to be 
performed in the county where such suit was brought. 
Corley & Dassett vs. Ga. R. R. & Banking Co 626 


POLLING JURY. See Jury, 4. 
PRACTICE IN THE SUPERIOR COURT. 


1, When an action of trover was called for trial, and the - 
plaintiff’s attorney stated to the Court that a case be- 
fore it on the docket was ready for trial, both parties 
being ready, and asked that the older case be taken 
up, as it being early on the first day of the term, 
neither his client nor his witnesses were yet present ; 
that various witnesses, as appeared by the docket, had 
been subpeenaed, and that, as he was informed, they 
would prove certain facts which would fully sustain 
the suit, and the Court failing to find said older case 
on the docket, though it was in fact there, refuse to 
delay the case or continue it, (the docket showing two 
continuances already by the plaintiff,) and dismissed 
the suit; and afterwards, on the next day, the plaintiff 
moved to reinstate the case, stating that he was ready 
for trial ; that he had been detained at home the pre- 
vious day until late by an unusual storm, which had 
blown down his fences, and he was compelled to put 
them up or lose his crop, and that as soon as he could 
do this he had hurried to town; was told by his 
attorney to get up his witnesses, as his case might be 
called at any time; that he had forthwith gone after 
one of them at his house in town, and during this, his 
temporary absence, his case was dismissed, that he had 
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now his witnesses present, who would prove certain 
facts making a full support of his action: 

Held, That the Court erred in refusing to reinstate the 
case. Byce vs. Ross, adm’r 


2. Where, during the session of the Court, leave of ab- 
sence for the term is granted to an attorney, and in a 
short time afterwards, the attorney being present in 
Court, it was not error for the Judge, in order to pre- 
vent the continuance of a case in which such attorney 
was the leading counsel, to call the case for trial out of 
the regular order, unless it was made to appear that 
the attorney or his client was less prepared for trial on 
account of such leave of absence having been granted, 
or than they would be if the case were not called out 
of its order. White et al. vs. Haslett et al., ex’rs....... 280 


3. A Judge of the Superior Court cannot open Court 
and receive a verdict from the jury on the Sabbath 
day, and such a verdict so rendered is illegal and a 
nullity. Bass vs. Irvin.....ccccocccececsecccerecccess eesdens 


4. Where a verdict has been so rendered and entered by 
the jury, through mistake on the wrong writ, on the 
hearing of a motion at a subsequent term of the 
Court to transfer the verdict to the proper declaration 
and to enter judgment nune pro tune, and it appears 
from the verdict or by the admission of the party, that 
it was rendered on the Sabbath day, it is proper for the 
Court to consider that question, if made in the answer 
to the motion. bid. 


. Where a case was submitted to the jury upon the 
agreement of counsel, that should they make a verdict 
before Court convened on the next morning, the fore- 
man might take the papers and the jury disperse ; 
which course was pursued, but upon the assembling of 
the jury on the succeeding day, the foreman stated to 
the Court that, on the previous evening, the jury had 
agreed upon a "verdict, but that he, after they had dis- 
persed, had become satisfied that there was an error 
in it, and asked that the jury be remanded to their 
room that the error might be corrected, it was error in 
the Court, after asking them in a body if any one had 
tampered with them or attempted to influence their 
opinions in any way in the matter, to which none of 
them made any reply, except that two of them stated 

+ that the sheriff and another person had asked them if 
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they had agreed upon a verdict, to accede to the request 
of the foreman. Cothran, adm’r, et al., vs. Donaldson. 


If the verdict was merely imperfect and informal, but 
the intention of the jury was clearly expressed, then 
the Court should have had the verdict put in proper 
form in accordance with that intention. If however, 
the verdict was so defective as to be void, under the 
law, then the Court should have set it aside and de- 
clared a mistrial. Ibid. 


PRACTICE IN THE SUPREME COURT. 


. Where a criminal case was tried before the County 
Court of Dougherty county, and the defendant, upon 
conviction, attempted to carry the same before the Su- 
perior Court by writ of certiorari, but the Judge re- 
fused to sanction the petition, which refusal is assigned 
as error, the Solicitor General of the Albany Circuit 
is entitled to represent the case in this Court. Patillo 
08. The Bttthe...0.cccccccscccccccsese ocssecsedl \ ee ‘ 

2. This Court can only consider such evidence as was of- 

fered by the parties in the Court below and the legal. 
effect of the same. Simmons vs. Shaffer.......0sss000 0 

3. When a reversal of a judgment is asked on account of 

an error alleged to be committed by the Court on a 

question of fraud, which, it is claimed in the argument 
before this Court, was made and argued on the trial of 

the case, it should be distinctly made to appear in the 
record what that error was. If it be on the ground of 
error in the charge of the Court on the matter of fraud, 
the bill of exceptions should show the charge, and as 
it does not appear what the charge was on that point, 
the presumption is that it was correct. Foster vs. Hig- 
ginbotham...... sebtensenathcbsuhese psipvomebe endbidhbenecesdes “ 


4, Where, by agreement, an order was passed allowing 
either party to except to a decision to be rendered at 
Chambers within ten days, and the bill of exceptions 
was not certified within the time specified, but within 
thirty days, these facts constitute no ground to dismiss 
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as between the parties. White et al. vs. Haslett et al., 
TES. GMD. coscescccescseses ee Soe t ab scene Eibn. 0-008 


5. Where a new trial was granted on an agreed state of 
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the writ of error, as the consent order did not deprive. 
this Court of jurisdiction, whatever effect it may have ~ 
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competent for the movant to amend his motion before 
the judgment of this Court is made the judgment of 
the Superior Court, by showing that the facts were 
agreed to under a mistake as to their truth. Daniel, 
adm’x, vs. Foster, adm’r...... sksvichsbibesseee icnees.. 303 

. When a judgment has been afirmed on a statement of 
facts contained in the bill of exceptions, a different 
question might arise, but in this case the judgment 
was reversed, and the whole case was open for further 
investigation, and the truth may be shown. Ibid. 

. Though the documentary evidence, the exclusion of 
which was excepted to, may be not embraced in the 
bill of exceptions, no motion for a new trial having 
been made, the writ of error will not be dismissed, but 
the plaintiff will be heard on exceptions to the parol 
evidence. Cutts vs. Johnson 

. Where the case stated in the body of the bill of ex- 
ceptions is different from that stated in the certificate 
of the clerk thereto, and in the record, the error in the 
bill of exceptions is amendable so as to conform to the 
record. Wooten et al. vs. Archer 

9. This Court cannot consider a question not made in the 
record before it, and the fact that the clerk of the Su- 
perior Court has sent up with the transcript a portion 
of the record of another case, does not make that case 
a part of the record of this case. Lee vs. Armstrong.. 


PRESCRIPTION. 


. The principle that the owner of a building erected on 
the line of his lot, may, by lapse of time, acquire a 
prescriptive right to the lateral support of the adjacent 
soil, does not exist in this State, especially against a 
public or municipal corporation. Mitchell et al. vs. 
Mayor and Couneil of Rome........++. Saanadmpeseaenbowes - 

2. To perfect a prescriptive title, the defendants and those 
under whom they claimed, must have been in posses- 
sion of the land as their own, under color of written 
evidence of title and claim of right, for seven years 
next before the commencement of the plaintiff’s action. 


| Turner et al. vs, Tyson et dl.......ceccseeeceees iniemststieasbas ‘ 
‘ PRESUMPTION. 





a it was a question at issue whether such consent 


4 direction was thus given, it was error in the Court — 
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to charge the jury as follows: “What they (the City 
Council) do, so far out of the line of their own busi- 
ness as to be evidently done in the execution of some- 
body else’s job, if such owner was present and knew 
what was going on and made no objection, will be pre- 
sumed to be done by consent or direction of such prop- 
erty owner, if nothing appears to the contrary. But 
this presumption may be rebutted by any sufficient 
facts or circumstances, such as that the owner of the 
property protested against it,” ete. The jury had the 
exclusive right in this case to ’ determine what presump- 
tion arose from the facts proven by the evidence. 
Mitchell et al. vs. Mayor and Council of Rome........+. ‘ 
. The legal presumption, from the absence of a judg- 
ment on the second verdict, is that it was arrested, or 
new a trial granted, or some other valid legal reason 
existed why none was rendered. Simmons vs. Shaffer. 
3. Where damage has ensued by the running of cars, the 
presumption of negligence is against the railroad com- 
pany. Georgia Railroad and Banking Company vs. 


19 


242 


Monroe......0- sia indchelinnads: Getaiacad Jnana bidnast bite aaibdaodiiald 373 


4, Although plaintiff’s name may be on the back of the 
note sued on, he may recover against the maker, as 
the law will presume, in the absence of proof to ‘the 
contrary, that an indorsement by him was never com- 
pleted by delivery, or if he had delivered it so indorsed, 
that he had taken it up, and was again the legal holder 
or indorser. Leitner vs. Miller .....cecccceceeeves rosiocees 





PRINCIPAL AND AGENT. 


. An agent of a factor is not liable to a third person for 
failing to transmit his orders to the principal of the 
agent as to the sale of cotton consigned by such third 
person to the factor. Reid vs. Humber.......ssceceeseee 


2. Where a bill was filed against an insurance company 
to make them liable for certain cotton lost by the sink- 
ing of a steamboat, on the ground that their agent had 
fraudulently misled the owners, so as to induce them 
to believe that the cotton was insured by the company ; 
and the evidence showed that the agent, for whose act 
the company was sought to be charged, was the agent 
of several other insurance companies engaged in the 
same business at the same place, and there was nothing 
in the proof to show for which of the companies the 
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agent was acting at the time he did the acts from which 
the fraud was sought to be inferred: 

Held, That a verdict against the company was illegal, 
and without evidence to support it, and it was error in 
the Court to refuse a new trial. Underwriters’ Agency 


vs. Seabrook, adm’r...-..+se+000 Snaeennnbnnnen conse dbee 463 


PRINCIPAL AND SURETY. 


1. Where a plaintiff, fn 1869, sued two joint and several 
makers of a promissory note, executed in 1863, due 
one day after date thereof, and after the 1st day of Jan- 

uary 1870, dismissed the action against one of the de- 
fendants and obtained a judgment against the other, 
there being no plea filed by the latter, such dismissal 
was not a discharge of the defendant against whom the 
judgment was rendered. If the party against whom 
judgment was obtained was a surety and the other was 
principal, the rule would be different. McCarter vs. 
Turner et al.....scceveee sands crecsnnonenssasheseoces scssesenes 

2. On the hearing of a bill filed by such defendant, pray- 
ing an injunction against the judgment and execution 
issued thereon, one of the issues being whether the 


defendant, against whom the judgment was obtained, 
was the security of the party who was dismissed from 
the suit, the note not showing tliat fact, parol testimony 
is admissible to show what was the understanding and 
agreement of the parties to the note on that point, at 
the time of its execution. Ibid. 


RAILROADS. 


. Warner, Chief Justice. Where the widow brings 
suit in this State for damages resulting from the kill- 
ing of her husband in the ‘State of Alabama, through 
the negligence of a railroad company, the Court will 
be governed by the laws of this State as to the mode 
of procedure in ascertaining the rights of the parties, 
but as so what are their rights, must be determined by 
the laws of Alabama, where the act complained of was 
done. Selma, Rome and Dalton R. R. Co. vs. Lacey. 

2. In a suit by a widow, in this State, against a railroad 
company for the killing of her husband in the State of 
_ Alabama, the declaration cannot be amended after the 
lapse of one year from the alleged killing, for the reason 
that the statute law of Alabama limits the right to re- 
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cover damages therefor to one year from the time of 

the death, and gives the right of action to the personal 

representative of the deceased. Ibid. 

3. McCay anv Trippe, Judges. Where, by the law 
of Alabama, the personal representative of a party who 
is killed by the wrongful act or negligence of another, 
is entitled to an action for damages therefor, no other 
person but such personal representative can bring such 
action in the Courts of this State, when the killing oc- 
curred within the State of Alabama. The widow of 
the party killed cannot, in her own name as such widow, 
maintain such action. Ibid. 

4, Where a railroad company permits other companies or 
persons to exercise the franchise of runnnig cars drawn { 
by steam over its road, the company owning the road, 
and to which the law has entrusted the franchise, is 
liable for any injury done, as though the company 
owning the road were itself running the cars. JMJacon 
and Augusta R. R. Co. vs. Mayes......ceessseeerscseeee vee BOO ‘ 

5, All railroad companies are liable to be sued in any 

* eounty in which the cause of action originated, by any 
one whose person or property has been injured by such’ 
railroad company, for the purpose of recovering dama- 
ges for such injury, without any special notice and claim 
for damages therefor, as a condition precedent to his 
right to recover for such injury. Georgia Railroad 
and Banking Company vs. Monroe.....seseececesereeseceee 373 

6. Where damage has ensued by the running of cars, 
the presumption of negligence is against the railroad 
company. bid. 

7. In an action against a railroad company on a contract | 

instituted in a county other than the one where its 

chief office of business is located, the pleadings should } 

show that the contract was either made or was to be M 

performed in the county where such suit was brought. { 


Corley & Dassett vs. Georgia R. R. and Banking Co... 626 






































RECEIVER. See Injunction, 4, 16. 


RECOMMENDATION TO MERCY. 
See Criminal Law, 22, 23. 







REGISTRY. See Deed, 3. 
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RELIEF ACT OF 1868. 


1. The tender of Confederate money in payment of two 
notes, one made in March, 1861, and the other in Jan- 
uary, 1862, did not create such an equity as would 
authorize a jury to reduce a judgment for the full 
amount, under the provisions of the Relief Act of 
1868. Alexander et al., ex’rs, vs. Maltbie et al., ex’rs.. 307 


2. Though the notes upon which said judgment was 
based may have been given for Georgia Railroad bank 
bills, yet a tender of Confederate money sufficient to 
purchase such bills will not create such an equity. 
Lbid. 


3. The aid or comfort given by the plaintiff in the judg- 
ment to the Confederate government, or to its soldiers, 
such as the payment of taxes, the furnishing of slaves 
to work on fortifications, the speaking in favor of the 
government, or the war, the furnishing of provisions 
to the government and its soldiers and their families, 
although voluntarily done, was not sufficient to entitle 
the movant to have the judgment reduced under the 
Relief Act of 1868, as such acts did not sufficiently 


connect the plaintiff with the losses sustained by the 
movant. Graves vs. Wingfield, ex’r 


RELIEF ACT OF 1870. 


. Where the evidence showed that the note sued on was 
turned over to the plaintiff, as guardian for the children 
of Hickey, and that they were all of age except the 
youngest, it was lawful for the plaintiffs to have a 
judgment against the defendants without proof of the 
payment of taxes. Helms et al. vs. Whigham.......... 


2. A verdict of a jury, finding that the taxes on a debt 
contracted before June Ist, 1865, had not been paid, 
is on an immaterial issue, and under the decision of 
the Supreme Court of the United States, in the case 
of Walker vs. Whitehead, it was error in the Court 
below to dismiss plaintiff’s action for the non-payment 
of taxes under the Act of October 13th, 1870. Mitch- 
Ee OR CRIME BTEC. occ ccccvcccss ssncscconssesceseeses 


3. The Relief Act of October 13th, 1870, making the 
payment of taxes upon debts contracted prior to June 
Ist, 1865, a condition precedent to a recovery thereon, 
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is unconstitutional. Gardner, trustee, vs. Jeter, adm’r; 
Same vs. Adams 195 
Kimbro vs. Bank of Fulton 419 


4, Where an execution has been levied upon the property 
of the defendant, it was error in the Court to dismiss 
the levy on the ground that no affidavit had been filed 
as to the payment of taxes as required by the Relief 
Act of October 13th, 1870. Griffith, for use, vs. Shipp. 231 


5, A defendant in execution who lodged with the levying 
sheriff, on the 15th of September, 1871, an affidavit 
that the legal taxes on the debt had not been paid, 
which affidavit was made for the purpose of arresting 
the sale, and did arrest the sale, and was prosecuted 
by the defendant to a trial as affidavits of illegality are 
tried, was liable, on the trial thereof, to the penalties 
provided by law for the filing of affidavits of illegal- 
ity for delay only, provided the jury believed it was 
interposed for that purpose. White et ‘al. vs. Haslett 
et al., ex’rs 


6. On the trial of such case, the only legal issue which, 
under any valid law, could have been before the jury, 
was whether such affidavit was filed for delay only; 
and plaintiffs having attached to the execution an affi- 
davit of the payment of taxes before the defendant 
filed his affidavit and proved the same on the trial, and 
the defendant offered no evidence, “ We, the jury, find 
for the plaintiffs ten per cent. damages,” was a legal 
verdict, and one that covered the whole issue. Ibid. 


REMOVAL OF CASES. 
See United States Courts, 1, 3. 


RULE AGAINST OFFICER. 
See Sherif’, 1, 2, 3, 4, 6, 7, 9, 10. 


SABBATH. 


1, A Judge of the Superior Court cannot open Court — 
and receive a verdict from the jury on the Sabbath day, 
and such a verdict so rendered is illegal and a nullity. 
BE OR, I socccsidcnsuntnis sasnen et iocsneipetianseesesiican ME 


2. Where a verdict has been so rendered and entered by 
the jury, through mistake, on the wrong writ, on the 
VoL. xix. 46, 
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hearing of a motion at a subsequent term of the Court 
to transfer the verdict to the proper declaration and to 
enter judgment nune pro tune, and it appears from the 
verdict, or by the admission of the party, that it was 
rendered on the Sabbath day, it is proper for the Court 
to consider that question, if made in the answer to the 
motion. Ibid. 


SALE. 


. Ina parol contract by an agent for the purchase of 
ninety-two bales of cotton then packed and pointed 
out, at a stated price per pound, estimating the bales 
at five hundred pounds each, subject to correction, on 
weighing, it being also verbally agreed that the seller 
should haul the cotton to a certain place for the buyer; 
that if it was burned it should be the loss of the buyer; 
that the agent need not pay the money, but hold it for 
the buyer to check on as he might want it, and no act 
was done by either party as to the payment or delivery, 
and the seller afterwards refused to deliver the cotton, 
and the agent returned the money to his principal : 

Held, That this did not make a case of actual receipt by 
the buyer, or of payment, as required by the seven- 
teenth section of the statute of frauds, so as to render 
the seller liable in an action of trover for the cotton. 
No merely verbal stipulations in the contract, and as 
part of the contract, are sufficient to take it out of the 
statute. Bowers vs. Anderson, administrator....... eee 148 

. The vendor of a fertilizer is presumed to warrant that 
the article sold is reasonably fit for the purpose inten- 
ded. Nor is such fitness conclusively established by 
proof that the manufacturers, whose brand is on the 
particular article sold, do make an article containing 
fertilizing ingredients. Whether the thing sold be rea- 
sonably fit for the purpose, is a question of fact, to be 
determined, as other facts, by competent evidence, the 
composition of the article being one fact bearing upon 
the question, but not the only one. If, when properly 
used, it ordinarily fails to produce a good effect, it can- 
not be considered as reasonably fit, even though it may 
be shown that fertilizing ingredients are used by the 
manufacturers, Sims & Company vs. Howells.......... 620 


SALE—JUDICIAL. See Judicial Sale. 
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SCALING ORDINANCE. 


1, Though the statement of an obligee in a bond for ti- 
tles, made to his assignee at the time of its transfer, to 
the effect that the purchase money was payable in Con- 
federate currency, is not admissible as evidence against 
the obligor, yet if there be other testimony sufficient to 
authorize the jury to scale the claim under the Ordi- 
nance of 1865, and they do so scale it, this Court is 
not bound to grant a new trial, especially if substan- 
tial justice appears to have been done. Williams etal., 
executors, vs. Phipps 


2. Where a plea was filed to a note executed in October, 
1861, and due January Ist, 1863, setting up what the 
consideration of the note was, its value at the time of 
purchase, and since, and that it was worth less than the 
amount specified in the note, and claimed that it should 
be scaled under the the Ordinance of 1865: 

Held, That the defendant should have been allowed to 
go to the jury on the plea, and to have proven what 
equities he was entitled to under said ordinance. Cher- 
ry vs. Rawson 

3. Where a Confederate contract was the subject of inves- 
tigation before the jury, it was error in the Court to 
refuse to allow the plaintiff to prove the price of corn 
and other articles at the date of such contract, as would 
have tended to have shown the value and purchasing 
power of Confederate money at that time, so as to have 
enabled the jury to adjust the rights of the parties, un- 
der the provisions of the Ordinance of 1865, on prin- 
ciples of equity. Johnson vs. Gray, executor 


4, When the maker of a note, dated in 1863, pleads, that 
the same was payable in Confederate currency, and the 

. only evidence on the trial is the date of the note, and 
that the consideration expressed therein was cotton in 
the gin-house of the payee, and his growing crop of 
cotton, the defendant being a competent witness, al- 
though the payee is dead, his evidence is the best evi- 
dence which exists of the fact sought to be proved, 
and should be produced. Hudson, administrator, for 
USE, VE. Spene....ceccececsesece soveee 
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SCHOOLS. See Corporations, 9, 10, 11, 12, 13. 
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SERVICE. 


1. According to the provisions of the 3264th section of 
the Code, in order to traverse the entry of service by 
the sheriff, the defendant should show that he had 
done so at the first term after notice of such entry is 
had by him, or should show that he had no notice of 
the pendancy of the suit against him prior to the ren- 
dition of the judgment. Griffith, for use, vs. Shipp... 


2. An affidavit of illegality to an execution having been 
filed on the ground of want of service, it was incum- 
bent on the defendant to have produced the record of 
the suit and to have supported the allegations in his 
affidavit by evidence, the presumption of the law be- 
ing in favor of the validity of the judgment. Brown 
OE, Finck nt ytedsecnsieeseccsnnssshestasendanns seteshncnneientinn ‘ 


3. An affidavit of illegality to an execution from Whit- 
field Superior Court, in which the defendant alleged 
that he was never served with any process and copy of 
the declaration in the suit upon which said judgment 
was rendered ; that he was, at the time said action was 


commenced and up to the date of the judgment, a res- 
ident of the county of Randolph and not of the county 
of Whitfield, was properly dismissed on demurrer, as 
it failed to disclose that he had not acknowledged ser- 
vice of the declaration and process, and that he had 
not appeared and pleaded to the merits. Cobb vs. Pit- 


MAN ceccesvevecveess OL eee eeeeerereeeecece ee eer rere rer eeveece oe 


SET-OFF. 


. A legatee or the purchaser of a distributive share in 
an estate may, in equity, set off the same against a 
judgment in favor of the executor against such legatee 
or owner of such share, where no special reason exists 
for the collection of the judgment by the executor. 
Dorsey vs. Simmons et al . 


. One of the shares in the estate proposed to be set off 
or allowed against the judgments, belongs to complain- 
ant by survivorship, and she is not affected by a pre- 
vious bill filed by her husband (now deceased) for the 
same purpose as this, and dismissed by him. And 
though the judgments sought to be enjoined were ob- | 
tained against her husband, yet as they are levied on 
property belonging to complainant and would, if col- 
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eee 
lected, be assets to which her legacy would attach, she 
has not lost her right to be heard. bid. 


SHERIFF. 


1, Where a sheriff levies a mortgage execution upon the 
land of the defendant, but before the sale was notified 
that the defendant’s wife had had a homestead set apart 
in the same, and an appeal had been taken to the Su- 
perior Court, the sheriff does not render himself liable 
to rule by postponing the sale until the plaintiff could 
obtain an order of Court directing him to sell the land 
if it was his duty to do so. Van Horn vs. Bradford. 


2. When a sheriff, shortly after the passage of the Act 
of 1868, known as the Relief Law, received the affi- 
davit of a defendant according to the provisions of 
said Act, and received the papers as directed by the 
Act, and in 1872 the proceedings by the defendant, 
under said Relief Act, were dismissed on motion of the 
plaintiff: 

Held, That it was not error in the Judge of the Superior 
Court to refuse to hold the sheriff in contempt and 
liable for punishment for his obedience to said law. 
Franklin vs. Sinith.....0.000 wsececees hviadscduadeisidonsiasione 


3. Even if the Act of 1868, known as the Relief Law, 
be unconstitutional, it is no contempt of the ordinary 
process of execution to obey it, if in good faith the 
sheriff so did. Ibid. 


4. Where a rule absolute is rendered against a sheriff for 
his failure to make the money on an execution placed 
in his hands for collection, the defendants in execution 
cannot except to the judgment of the Court. Should 
the sheriff fail to except, and thereafter attempt to en- 
force the execution against the defendants for his in- 
demnity, they will then have the opportunity to protect 
themselves. White et al. vs. Haslett et al., ea’rs.....0. 


5. The sheriff, under a writ of possession based upon a — 


judgment rendered in an action of ejectment, has no 
authority to receive an affidavit from a person not a 
party to said suit, to the effect that she did not hold 
possession of the land as tenant under the plaintiff or 
defendant in ejectment, “or any one else.” Powell et 
Al. v8. LAwson....cesessees ph ptannneabensdidin adap nes sane 


an 


ne 


a 


aE a 





734 INDEX. 


6. Where a portion of an execution from the Superior 
Court was voluntarily paid to the sheriff by the de- 
fendant, but before the next term of the Court, execu- 
tions of older date from a Justice Court were placed 
in his hands to claim the money, and upon a rule, the 
fund in the sheriff’s hands was applied to the oldest 
execution, it was error in the Court to make the rule 
absolute for the full amount of the Superior Court fi. 
fa. It should have been made absolute only for the 
uncollected balance. Carter vs. Cardwell & Co.; Sheats, 
rs OE OR Bickdtcnnctcncscccinccsesesescnss natin: 428 


. The refusal of a rule absolute against the sheriff for 
the balance due on the Justice Court fi. fas., they hav- 
ing been placed in his hands before levy, and when 
there was no mandate from the Court to him to make 
the money on them, but for the purpose of claiming 
what money might be realized on the Superior Court 
execution, was not error. Ibid. 


. It was error in the Court to charge “that upon the 
failure of the purchaser at sheriff’s sale to comply with 
the terms of the sale, the sheriff might lawfully put 
up and sell the property at a subsequent sale day, with- 
out readvertising the property, and that, in the mean- 
time, he had the right to sell-and convey the property 
to any person who would come forward and take the 
bid off the delinquent bidder’s hands, and pay the 
money, particularly if it was acquiesced in by the de- 
linquent bidder.” Williams vs. Barlow 530 


. A rule nisi against a sheriff is not demurrable for 
uncertainty which sets forth at its head the name of 
the plaintiff and defendant in fi. fa., the amount of 
the principal and interest at the date of the judgment, 
the Court to which the fi. fa. is returnable, and which 
alleges that the sheriff has had the fi. fa. long enough 
to have made the money. Lee vs. Armstrong 

10. Two fi. fas. may be included in one rule nisi against 
the sheriff, and if one of them be not fully described, 
a general demurrer does not lie to the rule. bid. 


SLANDER. See Libel. 


SOLICITOR GENERAL. 
See Practice in Supreme Court, 1. 
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STATUTE OF FRAUDS. 
See Frauds—Statute of. 


STATUTE OF LIMITATIONS. 
See Limitations—Statute of. 


STATUTES—CONSTRUCTION OF. 
See Laws. 


STREETS. 
See Municipal Corporations, 2, 3, 4, 5, 6. 


SUPERSEDEAS. See Bill of Exceptions, 1. 


TAXES. 


1, Under the provisions of the Constitution requiring an 
“equitable apportionment of the compensation of the 


District Judges and attorneys between the counties com- 
prising their districts,” the tax required by the Act 
organizing said Court to “be levied in the several 
counties composing each Senatorial District * * * 
upon the taxable property returned therein, as together, 
will raise an amount sufficient to pay the salaries,” ete., 
should be apportioned between said counties in pro- 
portion to the amount of taxable property returned in 
said counties respectively. Hottzclaw vs. Russ, Ordi- 
nary; Giles vs, Same 


. The Act, approved 20th February, 1873, imposing a 
special tax on wholesale dealers in malt liquors, is 
not in violation of the 27th section of Article I. of 
the Constitution of the State, which says “taxation on 
property shall be ad valorem only, and uniform on all 
species of property taxed.” Bohler vs. Schneider et al. 


3, Such a tax is a tax on a business, occupation, or call- 
ing, as decided in Burch vs. Mayor and Aldermen of 
Savannah, 42 Georgia 596, and hence is not a tax on 
the sale of liquors, which, by the 3d section of Article 
VI. of the Constitution, may be assessed for educa- 
tional purposes. Ibid 
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4, A tax levied on such wholesale dealers is not void for 
uncertainty, on the ground that the law nowhere de- 
fines what constitutes a wholesale dealer. That is a fact 
that can be determined like all other facts, as, for in- 
stance, whether the party taxed as a practicing attorney 
or assessed as the owner of certain property, is such 
attorney or owner. It may be ascertained in cases like 
this, under the provisions of section four of the Code, 
from experts in such business, and other proper evi- 
dence. The question whether the person so taxed is 
a wholesale dealer, cannot be raised on a bill to enjoin 
a tax collector from collecting a tax so assessed. Ibid. 


. The board of education created by Act of 13th of Feb- 
ruary, 1874, has no authority of law to require the 
Mayor and City Council of Americus to levy and 
collect a tax as provided by said Act. Nor can said 
Mayor and Council levy and collect a tax as a public 
school fund, except by authority of the 18th section of 
the Act of 22d of February, 1873, which tax, if col- 
lected, may, by virtue of said section, be used at the 
discretion of the Mayor and City Council for the pur- 
pose for which it was levied. Board of Education, 
etc., v8. Barlow et al..cccccscrececees pnnenssipe aedonsie o seceee 232 


. The 18th section of the Act of February 22d, 1873, 
entitled “ An Act to amend and revise the several Acts 
granting corporate authority to the city of Americus, 
and to establish and consolidate the same, and for 
other purposes therein named,” is consistent with the 
third section of the Act of February 13th, 1873, en- 
titled “ An Act to establish a permanent board of edu- 
cation for the city of Americus, and to incorporate the 
same, and for other purposes,” in so far as the latter 
Act provides for levying a tax, and to that extent said 
third section is repealed. bid. 


TORTS. See Libel. 


TRUSTS. 


. When, on the trial of a claim case, it appears that the 
defendant, after the date of the judgment, had conveyed 
the land to the claimant, and Jackson was introduced 
to prove that some years previous to the date of the 
judgment he had bought the land from defendant and 
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paid the consideration money, but had taken no deed 
or other writing, and that the deed made to the claim- 
ant by defendant was made at his (the witness’) re- 
quest ; that he had sold the land to the claimant and 
received the consideration, and the defendant had, at 
his request, made the deed to the claimant, in pursu- 
ance of the purchase and payment several years be- 
fore the judgment: 

Held, That the testimony was not illegal under the rule 
that express trusts must be in writing. Johnson vs. 
MeComb, ex’r 


2. Where a grantee in a deed, executed in 1849, absolute 
on its face, but the grantor remaining in possession of 
the property, filed a bill in 1871 against the adminis- 
trator of the grantor, alleging that there was a parol 
trust attached to the contract under which the deed 
was made, to-wit: that it was a transfer of the property 
in trust for the payment of a debt due the grantee and 
others by account, and the prayer of the bill was for a 
decree that the land should be sold and so appropria- 
ted : 

Held, That under the allegations in the bill and the proof 
at the hearing, complainant was not entitled to any 
greater rights than a mortgagee would have where the 
mortgagor remained in possession, or than if the debt 
had been by a security under seal; and he is barred 
by the Act of March 16, 1869, in accordance with the 
decision made during the present term in the case of 
John George vs. James Gardner. Davidson, adminis- 
trator, vs. Lawrence, ASSIGNCl....100seeeeeseres etescsseseees OOD 


3. A trust deed gave power to the trustees to mortgage 
or sell land to pay a debt of the grantor, and to raise 
a specified amount to be paid to the grantor, or to C. 
M..,, as either might order. The income from the bal- 
ance of the trust property was to be paid to the gran- 
tor, or to said C. M. The corpus was to be conveyed 
by the trustees to such persons as the grantor might, 
during life or by will, appoint. If the grantor died 
intestate, then to hold for C. M. and her children then 
living, free from the debts or control of the husband 
of C. M. The grantor died intestate, and without 
executing the power of appointment. C. M. and her 
four children survived : 
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Held, That at the death of the grantor the children of 
C. M. took a present interest in four-fifths of the 
property, the trust as to which interest was determined, 
and the legal estate therein vested in the children. 
In such a case, a Judge of the Superior Court did not 
have power, on the resignation of the trustees, after 
the death of the grantor, to appoint a successor in the 
trust for the children, and on a bill filed by the pro- 
chein ami of the mother and children, in their name 
and by her consent, to grant an order in Chambers, 
authorizing the trustees to mortgage the whole estate, 
either to pay a debt or to raise money to educate the 
children. Milledge vs. Bryan......ccscccesereeeeees easenes 


4. Where an action was instituted in the name of a plain- 
tiff who was adjudicated a bankrupt pending the suit, 
and the trustee selected by the creditors, with knowl- 
edge of such suit, did not have himself made a party, 
but consented that the suit proceed in the name of the 
original plaintiff, and no exception was made to the 
Court’s allowing the case so to proceed, but the de- 
fendant excepted to the refusal of the Court to charge 
the jury that if they gave a verdict for the plaintiff, 
they should find for him for the use of the trustee: 

Held, That it was not error in the Court to refuse so to 
charge. Southern Ex. Co. vs. Cannon.......+. pnetoddiotnn 415 


5. The right of the trustee, if he has any, to the money 
when paid, or of the defendants, to be protected in 
paying it to the proper party, may be secured by 
proper steps being taken for that purpose. ~ Ibid. 


UNITED STATES COURTS. 


. A non-resident plaintiff may, by complying with the 
provisions of the Act of Congress of March 2d, 1867, 
remove his case from a State tribunal to the next term 
of the Circuit Court of the United States to be held 
in the district in which said suit is pending, and this 
motion may be made at a term of the Court prior to 
that to which said suit is returnable. Board of Commis- 
sioners, etc., vs. Hurd......0.s.0000 jhenibens ixiglates » sein 


. A county being suable by law in the State tribunals, 
is, though a portion of the State, subject to suit in the 
United States Courts. Ibid. 


3. Suits may properly be removed from a State Court 
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into the Circuit Court of the United States, where the 
jurisdiction of the Circuit Court, if the suit had been 
originally commenced there, could not have been sus- 
tained. Ibid. 


A State Court will not grant an injunction restrain- i 
ing a party from applying for the benefit of the Bank- 
rupt Act under the bankrupt law of the United States. 
Fillingin v0. Thornton......0ccecsescovercsecceee sescees OO4 i 






a 







USURY. 


. When A filed a bill against the City Bank of Macon, 
charging that he was the holder of a mortgage made 
by B on certain real estate, founded on a valuable con- 
sideration ; that the said City Bank was also the holder 
of a mortgage made to it by B upon the same prop- 
erty ; that the mortgage to the bank was given to secure 
the payment of a note made to the bank by B for the 
loan of money at more than seven per cent. per an- 
num, and was therefore null and void; that it was of 
older date than the mortgage to A; that the junior 
mortgage contained upon its face notice of the mortgage 
to the bank; that the mortgage to the bank had been 
regularly foreclosed by rule nisi, notice and judgment 
of the Superior Court of the county of Putnam, where 
the land was situated, and ordered to be sold to satisfy 
it; that B was insélvent, and that unless A could set 
aside this illegal mortgage, he would lose his money. i) 
The bill prayed an injunction. The defendant, on | 
the rule to show cause, denied there was equity in the i} 
bill, and insisted that if the complainant had any rem- yi 
edy, it was at law, under sections 3903 and 3892 of 
the Revised Code. The Judge refused the injunction, 
and the complainant excepted : 

Held, That there was no error in the judgment of the 
Court refusing the injunction. Admitting that the i 
note, to secure which the mortgage to the bank was i 
given, is null and void for usury, if the complainant : 

‘has any remedy, it is only under sections 3903 and 
3892 of the Code, and as that remedy, if it applies to 
his case, is made ample and complete, equity has no 
jurisdiction. Gatewood vs. City Bank of Macon et al. 45 

2. It is a well settled rule of law that parties may, if 

they please, really and truly sell property for a consid- 

eration actually passing, and at the same time secure 
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the right to repurchase it at a future time for an agreed 
price, and if this be really the intent of the parties, 
the law will enforce it. It is also true that the differ- 
ence between such a transaction and a mortgage is often 
a very nice one, and that the Courts will scrutinize the 
matter very closely to discover whether there was, in 
fact, anything more intended than to provide a security 
for money due or advanced at the time, and all the 
facts will be looked to in search of the truth of the 
ease. The great cardinal rule for testing the intent 
seems to be whether or not the relation of debtor and 
creditor was intended to exist between the parties— 
whether the property was taken in satisfaction and dis- 
charge of the sum due or advanced; or whether, not- 
withstanding the words of the conveyance, the relation 
of debtor and creditor was still to exist, to-wit: the 
right of the one to demand, and the obligation of the 
other to pay. Under this rule, we think, from the bill 
and answers, that the transaction begun in June, 1871, 
by the complainant’s offer, and accepted and acted on 
by both in September, 1871, as evidenced by the com- 
plainant’s proposal, the defendants’ acceptance, and the 
deed, lease, bond and payments, furnish, so far as ap- 
pears from the face of the papers, or from any facts 
appearing at the hearing, taking the answers of the 
defendants as evidence, was a contract of sale, lease 
and agreement to permit the complainant to rebuy, 
and not a loan of money, and scheme to evade the 
usury laws; at least, that under the uncontradicted 
answers of the defendants, it was error in the Judge 
to have considered the charges of the bill so far made 
out as to justify the injunction on that ground. What 
may be the truth of the case, as it may be made out at 
the trial before a jury, is not now the question. Spence 
et al. vs. Steadman 


. Where A approached B for the loan of money, offer- 
ing a mortgage upon property to secure the repayment, 
and B declined, but said that A could get the money 
if he would deed him the property, and A made an ab- 
solute deed, taking B’s bond to deliver back the deed 
on the payment by A of a sum which was just the 
amount of the money got by A, with acertain amount 
per month rent, and the possession was not changed in 


fact, nor the deed recorded : 
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Held, That whether the transaction was a sale with a 
right in the vendor to repurchase, or whether the whole 
was a ruse devised to evade the usury laws and to take 
a security for the loan of money, was a question of fact 
for the jury, and the jury having, under the evidence, 
decreed the cancellation of the deed on the payment of 
the amount due, the verdict ought, under the evidence 
in the record, to stand. Jfonroe vs. Foster....... i Sania 514 


VENDOR AND PURCHASER. 


. Land was sold at auction by 8.; C., gave notice at 
the sale of claim of title; S. replied that he would 
warrant the title, and would give to the purchaser a 
bond, with ample security, to indemnify him against 
the loss of any sum that might be expended in im- 
provements upon said property. Complainant pur- 
chased for $1,010 00,"and paid one-fourth of the pur- 
chase money in cash, and gave his three notes for the 
remaining three-fourths, taking the usual bond for 
titles from S. Two of these notes were paid at ma- 
turity. The remaining one was dishonored, because 
C. had commenced suit for the land. In the mean- 
time, complainant had placed improvements thereon to 
the value of $400 00. S. obtained judgment for the 
amount of the last note, filed a deed tothe land in 
the clerk’s office, and has levied the execution upon 
the same. The Chancellor did not commit error in 
enjoining the sale, the injunction to be dissolved upon 
bond and security being filed by 8. in the sum of $1,- 
000 00, conditioned to indemnify complainant against 
loss on his improvements in case of the failure of his 
title. Seago et al. vs. Bass 


2. A sale of land by an administrator cwm testamento 
annexo, made under an order of the Court of Ordinary, 
to pay the debts of the testator, where the estate is in- 
solvent, discharges the land of the lien of the vendor 
for the unpaid purchase money, and the creditor must 
look to the proceeds in the hands of the representative 
of the estate. Stallings, e2’r, vs. Ivey, adm’r 


3. F. owning certain mills, sold, in September, 1860, one- 
half interest therein, with all necessary water privi- 
leges, to W. and C. for $7,444 00, with warranty. 
The deed was duly recorded. In November, 1861, 
W. and C. reconveyed the same, with warranty, to F, 
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for $8,500 00. In January, 1867, F. sold one-half 
of said mills to T., and in January, 1868, at United 
States Marshal’s sale, under execution against F., T. 
and E. purchased the other half. When F. sold to 
W. and C., and when the reconveyance was executed 
by them to him, the water, on account of the mill-dam, 
was backed upon and overflowed the land of W. and 
C., and also land owned by other persons. The latter, 
by legal proceedings in 1872, caused the dam to be 
taken down, thereby impairing the value of the prop- 
erty. For this, as a breach of the warranty of W. and 
C., an action of covenant was brought : 

Held, That as the warranties in the respective deeds of 
F. and of W. and C. were substantially the same, al- 
though the latter deed was for a larger consideration 
than the former, F. would not be entitled to recover 
for a breach of the warranty of W. and C. for a cause 
existing at the time F. made his warranty. Fields, 
for use, vs. Willingham et al 


4, Subsequent vendees holding under F., whether pur- 
chasing at public or private sale, are affected by the 
equities existing between F. and W. and C., especially 
if they had notice of the facts upon which those equities 
are founded. Ibid. 


5. A judgment for the purchase money of land, where 
the land has been sold for its satisfaction but does not 
fully discharge the debt, is not such an incumbrance 
or lien on the crop made on the premises, which was 
matured and gathered before the levy on the land, as 
will defeat the right of the family of the vendee to the 
crop as an exemption, etc., under the homestead law. 
Johnson vs. Holmes 


VENUE. 


. The defendants cannot, by cross-bill, claim damages 
from the complainant who resides in a different county, 
alleged to have been sustained by the wrongful suing 
out of the writ of injunction in said case. Husseys, 
administrators, vs. Neal et al 


2. All railroad companies are liable to be sued in any 
county in which the cause of action originated, by any 
one whose person or property has been injured by such 
railroad company, for the purpose of recovering dam- 
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ages for such injury, without any special notice and 
claim for damages therefor, as a condition precedent to 
his right to recover for such injury. Georgia Rail- 
road and Banking Company vs. Monroe 373 


3. If an issue be made upon a lien foreclosed under the 
steamboat lien law by affidavit, or if there be a claim 
to the property, the papers are to be returned and the 
issue tried in the county of the residence of the defen- 
dant. Hardeman & Sparks vs. De Vaughn 596 


4, In an action against a railroad company on a contract 
instituted in a county other than the one where its 
chief office of business is located, the pleadings should 
show that the contract was either made or was to be 
performed in the county where such suit was brought. 
Corley & Dassett vs. Georgia Railroad and Banking 
Company sapnsunnes accesses ehieebene see soscscsconccccecce COO 


VERDICT. 


. Where, for a valuable consideration, the defendant 
covenanted to pay to the plaintiff whatever amount he 
might recover in a suit then pending against R., on a 
note dated in March, 1862, and due twelve months 
after date, for $3,500 00, besides interest, and at the 
September term of the Court, 1866, a judgment was 
rendered in said suit for $1990 34 with interest and 
costs, and at the March term, 1871, under the provis- 
ions of the Relief Act of 1868, said judgment was re- 
duced by the verdict of a jury to the sum of $700 00, 
upon which last verdict no judgment appears to have 
been entered, it was error in the Court to direct the 
jury to find for the plaintiff the amount last aforesaid. 
Simmons vs. Shaffer..c.ccccereccevees econioes bolmtanedetibnte 242 


2. The legal presumption, from the absence of a judg- 
ment on the second verdict, is that it was arrested, or 
a new trial granted, or some other valid legal reason 
existed why none was rendered. Ibid. 


3. Where, upon the trial of a case arising under the 
forcible entry and detainer law, the jury reported to 
the presiding Justice that they could not agree upon 
a verdict, and the magistrate told them that they must 
agree or he would take them with him to Blakely, and 
the jury subsequently returned a verdict for the de- 
fendant, but upon being polled, two of them stated that 
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they had consented to the verdict, but had not agreed 
to it, and the Justice received the verdict over the ob- 
jections of the plaintiffs : 

Held, That the proceeding was illegal. Powell et al. vs. 
PIIOR ovincnspcescasormssseseesnecsecnes abenenenesguronnneatin ‘ 


4, Where a case was submitted to the jury upon the 
agreement of counsel, that should they make a verdict 
before the Court convened on the next morning, the 
foreman might take the papers and the jury disperse ; 
which course was pursued, but upon the assembling of 
the jury on the succeeding day, the foreman stated to 
the Court that, on the previous evening, the jury had 
agreed upon a verdict, but that he, after they had dis- 
persed, had become satisfied that there was an error in 
it, and asked that the jury be remanded to their room 
that the error might be corrected, it was error in the 
Court, after asking them in a body if any one had 
tampered with them or attempted to influence their 
opinions in any way in the matter, to which none of 
them made any reply, except that two of them stated 
that the sheriff and another person had asked them if 
they had agreed upon a verdict, to accede to the re- 
quest of the foreman. Cothran, administrator, et al. 
vs. Donaldson 


. If the verdict was merely imperfect and informal, but 
the intention of the jury was clearly expressed, then 
the Court should have had the verdict put in proper 
form in accordance with that intention. If, however, 
the verdict was so defective as to be void, under the 
law, then the Court should have set it aside and de- 
clared a mistrial. Ibid. 


6. The affidavits of jurors are not admissible to impeach 
their verdict. King et al. vs. King et dl......04. 


WAIVER. See Certiorari, 3. 


WAR. 


Title to personal property by capture on land during 
a war, can only be set up by the organized and recog- 
nized parties to the war, or by those acquiring title 
from them, according to the orders and regulations 
prescribed by the governments and their military au- 


thorities. Huff vs. Odom.........00. veesevece ee 
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WAREHOUSEMAN. See Interest, 2. 


WARRANTY. 


1. F., owning certain mills, sold, in September, 1860, 
one-half interest therein, with all necessary water 
privileges, to W. and C., for $7,444 00, with warranty. 
The deed was duly recorded. In November, 1861, 
W. and C. reconveyed the same, with warranty, to F. 
for $8,500 00. In January, 1867, F. sold one-half 
of said mills to T., and in January, 1868, at United 
States Marshal’s sale, under execution against F., T. 
and E. purchased the other half. When F. sold 
to W. and C., and when the reconveyance was exe- 
cuted by them to him, the water, on account of the 
mill-dam, was backed upon and overflowed the land of 
W. and C., and also land owned by other persons. 
The latter, by legal proceedings in 1872, caused the 
dam to be taken down, thereby impairing the value of 
the property. For this, asa breach of the warranty 
of W. and C., an action of covenant was brought : 

Held, That as the warranties in the respective deeds of 
F. and W. and C. were substantially the same, al- 
though the latter deed was for a larger consideration 
than the former, F. would not be entitled to recover 
for a breach of the warranty of W. and C. for a cause 
existing at the time I. made his warranty. Fields, 
for use, vs. Willingham et al......0+. 


2. Subsequent vendees holding under F., whether pur- 
chasing at publie or private sale, are affected by the 
equities existing between F. and W. and C., especially 
if they had notice of the facts apon which those equi- 
ties are founded. bid. 

3, Where the failure of title, set up as a breach of war- 
ranty in defense to a suit for the purchase money of 
land, was the result of the act of the defendants, a 
verdict for the plaintiff will not be interfered with. 
Reagan et al. vs. Galloway 


4. The vendor of a fertilizer is presumed to warrant that — 
the article sold is reasonably fit for the purpose in- 
tended. Nor is such fitness conclusively established 
by proof that the manufacturers, whose brand is on the 
particular article sold, do make an article containing 
fertilizing ingredients. Whether the thing sold be 

VoL, xix. 47. 
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reasonably fit for the purpose, is a question of fact, to 
be determined, as other facts, by competent evidence, 
the composition of the article being one fact bearing 
upon the question, but not the only one. If, when 
properly used, it ordinary fails to produce a good effect, 
it cannot be considered as reasonably fit, even though 
it may be shown that fertilizing ingredients are used 
by the manufacturers. Sims & Co. vs. Howells.......... 620 


WEIGHTS AND MEASURES. 


. Section 1585 of Irwin’s Revised Code, requiring per- 
sons who shall sell by weights and measures to have 
their weights and measures marked as correct by the 
clerk of the Inferior Court, (now the Ordinary,) and 
in default of such marking, providing that such per- 
sons shall not collect any account, note or other writing, 
the consideration of which is any commodity sold by 
their weights and measures, is an Act fixing a penalty, 
and is not to be extended beyond its terms. South- 
western R. BR. Co. vs. Cohen......++e+ scivindtibeasawenpinss 


2. Where a lot of paper and paper bags was shipped to 
the plaintiff by railroad, and upon its receipt, it was 
weighed upon scales not marked, but which were 
proven to be correct, and the paper was found defi- 
cient in quantity, as described in the railroad receipt, 
it was not error to admit the evidence of the weighing, 
notwithstanding the failure to procure the marking of 
the scales. Ibid. 


WILIS. 


A testatrix made her will in 1863 and died. By one 
item of her will, she directed her executors to keep up 
her plantation in Quitman county, and work her slaves 
thereon, declaring that she desired this to be done “ for 
the purposes hereinafter to be mentioned.” In the 
same item she directed her executors, in case the plan- 
tation should be unprofitable, or there should be dan- 
ger of a depreciation or loss of her property, to sell 
the same, in their discretion, and invest the proceeds 
in interest-bearing securities. In the next item, she 
gave certain amounts of money to her nephews and 
nieces, “to be paid out of the plantation, without in- 
terest, after paying all expenses arising from its pru- 
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dent management.” In another item, she gave all the 
use of her estate to her son, her only living child, ap- 
pointing her husband his guardian, and directing that 
her husband should hold the property as trustee for 
her son, and receive the profits in trust for his use 
during the life of the husband, but without accounta- 
bility, he to preserve the corpus of the estate for the 
son, She appointed her husband and his brother her 
executors. The testatrix died in 1864. The slaves 
were emancipated, and it then became impracticable to 
carry out the scheme of working the plantation with 
the slaves, and thus raising the means to pay these 
legacies : 

Held, That taking the whole will together, the testatrix 
intended the legacies to her nephews and nieces to be 
paid only out of the profits to be made by working the 
slaves upon the land, and that, as this became impos- 
sible on the emancipation of the slaves, the legacies to 
the nephews and nieces fail with the failure of the 
fund, and the corpus of the estate went to the son free 
from any charge te pay the legacies to said nephews 
and nieces. Tennille vs. Phelps et al.....+ « 


WITNESS. 


1. It is for the jury to determine what credit shall be 
given to the evidence of an impeached witness. Shor- 
ter vs. Marshall......sceveeees sacasocssvaniseee Kieienecenbssis 


2. When, on the trial of a claim case, it appears that the 
defendant, after the date of the judgment, had conveyed 
the land to the claimant, and Jackson was introduced 
to prove that some years previous to the date of the 
judgment he had bought the land from defendant and 
paid the consideration money, but had taken no deed 
or other writing, and that the deed made to the claim- 
ant by defendant was made at his (the witness’) re- 
quest ; that he had sold the land to the claimant and 
received the consideration, and the defendant had, at 
his request, made the deed to the claimant, in pursu- 
ance of the purchase and payment several years before 
the judgment: 

Held, That Jackson was a competent witness, under the 
evidence Act of 1866, notwithstanding the death of 
defendant, the maker of the deed. Johnson vs. Me- 
Comb, 2° Pssssevees innnpiienanes ern sheseandanbiont socee 120 
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3. There being nothing in the record showing that the 
case was not fairly submitted to the jury, and as the 
verdict was to be determined according to the credit 
they might give to the testimony of a witness who was 
a party to the suit, this Court will not interfere by set- 
ting aside the verdict, especially as it does not appear 
that the jury abused their right in the premises as. to 
the credibility of the witness, under the circumstances 
exhibited in the record. Under the Act of December 
15th, 1866, juries have a larger discretion as to the 
credit they will give such witnesses, than in the case 
of witnesses who are not parties. Penny vs. Vincent.. 473 


4, When the maker of a note, dated in 1863, pleads, that 
the same was payable in Confederate currency, and the 
only evidence on the trial is the date of the note, and 
that the consideration expressed therein was cotton in 
the gin-house of the payee, and his growing crop of 
cotton, the defendant being a competent witness, al- 
though the payee is dead, his evidence is the best evi- 
dence which exists of the fact sought to be proved, 
and should be produced. Hudson, adm’r, for use, vs. 
Spence ...+.0+ sasdasess + Sitaneanereioonenasens capeccassosensees 479 


5. The testimony of a witness was taken by interrogato- 
ries. When the case was tried, the witness being 
present, was introduced and examined orally. Ona 
subsequent trial of the same case, the witness then be- 
ing absent, his depositions were read. The adverse 
party was allowed to prove, by way of impeachment, 
that the evidence of the witness, when examined in 
Court on the first trial, was different from his testi- 
mony as it appeared in the interrogatories. The de- 
fendant, in whose behalf the interrogatories were read, 
had testified on the trial that the witness had stated to 
him what was substantially the same as was proven by 
the impeaching witness: 


Held, That the admission of the testimony is no ground 
for a new trial. Guerry, Oatis & Co. et al. vs. Brown. 520 


YEAR’S SUPPORT. 


1. Where an executor advances a support to the family 
of the deceased, although not specifically set apart by 
appraisers, he is entitled to be ergdited with it in ac- 
counting with the creditors and heirs, the burden being 
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on him to show that it was a proper and necessary 
amount. Simmons vs. Byrd et dl..cccesececcceceee see otha 


2. It is immaterial who makes the application for the 
twelve months’ support for the family of the deceased, 
so that the representative of his estate has notice ; there- 
fore such an application by the temporary administra- 
tor and the action of the Ordinary thereon, is not void 
as against creditors. Mackie, Beattie & Company vs. 





Glendenning, administrator, 9 tilsiosnsianseesentaumeecae 


3. Where, in March, 1872, a homestead in the aed and 

3 personalty of the husband was set apart to the wife, 
and a levy of an execution immediately after wards 

made on the balance of the land, and the husband died 

in April, 1872, pending the levy, the wife is not enti- 

tled to twelve months’ support out of the proceeds of 

the sale of such balance. If there be special grounds 

set up by the wife, such as that the homestead exemp- 

tion is not of the value of the*twelve months’ assign- 

ment, she should show that fact. Singleton et al. vs. 
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